






































·FINAL PROPOSED RULE CP 121 

SUBJECT: CONSlJMER PROTECTION- LABELING FOODS PRODUCED WITH 
GENETIC ENGINEERING 

ATTORNEY GENERAL PUBLIC PROTECTION DIVISION 
ADOPTED PURSUANT TO 2013, NO. 120 (Adj. Sess.) § 3 

FINAL PROPOSED CONSUMER PROTECTION RULE 121 
Effective Date: 7/1/16 

CP 121.01 Definitions 
CP 121.02 Labeling 
CP 121.03 Exetnptions 
CP 121.04 Enforcement and Penalties 
CP 121.05 Purpose and Scope 
CP 121.06 Effective Date 

CP 121.01 Definitions 

Words used in this rule shall have the definitions given below. 

( 1) "Clear and conspicuous" means presented in such a manner, given its font, size, color, 
contrast and proximity to other disclosures on the shelf, bin, container or package as to be 
readily noticed and understood by consumers. A disclosure is not clear and conspicuous 
if, among other things, it is obscured by the background against which it appears. 

-
(2) "Commingle" means permitting physical contact between unpackaged food produced 

without genetic engineering and unpackaged food produced with genetic engineering 
during production, processing, transportation, storage or handling, other than during the 
manufacture of a multi-ingredient product containing both types of food. Unpackaged 
food in a closed container identifying it as produced without genetic engineering is not 
commingled while the container is intact. 

(3) "Consumer," as defined in 9 V.S.A. § 3042, shall have the same meaning as in subsection 

2451 a( a) of this title. 

( 4) "Enzyme," as defined in 9 V.S.A. § 3042, means a protein that catalyzes chemical 

reactions of other substances without itself being destroyed or altered upon completion of 

the reactions. 

(5) "Food" 1neans (1) articles used for food or drink for humans,' (2) chewing gum, and (3) 

articles used for components of any such article. Food does not include dietary 

supplements, as defined in 21 U.S.C. § 321 (ff), or drugs, as defined in 21 U .S.C. 
§321(g). 

(6) "Genetic engineering," as defined in 9 V.S.A. § 3042, is a process by which a food is 

produced from an organism or organisms in which the genetic material has been changed 
through the application of: 
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(a) in vitro nucleic acid techniques, including recombinant deoxyribonucleic acid (DNA) 

techniques and the direct injection of nucleic acid into cells or organelles; or 

(b) fusion of cells (including protoplast fusion) or hybridization techniques that overcome 

natural physiological, reproductive, or recombination barriers, where the donor cells 

or protoplasts do not fall within the same taxonomic group, in a way that does not 

occur by natural multiplication or natural recombination. 

The term "genetic engineering" does not encompass a change of genetic material through 

the application of traditional breeding techniques, conjugation, fermentation, traditional 

hybridization, in vitro fertilization, or tissue culture. 

(7) "Genetically engineered material" means any component of a food not exempt under 

section 121.03, in which any aspect or portion of the component has been produced with 

genetic engineering. 

(8) "In vitro nucleic acid techniques," as defined in 9 V.S.A. § 3042, means techniques, 

including recombinant DNA or ribonucleic acid techniques, that use vector systems and 

techniques involving the direct introduction into the organisms of hereditary materials 

prepared outside the organisms such as micro-injection, chemoporation, electroporation, 

micro-encapsulation, and liposome fusion. 

(9) "Knovv" means ( 1) to have actual knowledge of the information; or (2) to act in deliberate 
ignorance or reckless disregard of the truth or falsity of the information. 

( 1 0) "Knowingly" means ( 1) having actual knowledge of the information; or (2) acting in 
deliberate ignorance or reckless disregard of the truth or falsity of the information. 

( 11) "Label'' (noun) means a display of written, printed, or graphic material on a packaged 
processed food or packaged raw agricultural commodity or any such material affixed to 
any shelf or bin in which an unpackaged raw agricultural commodity or unpackaged 
processed food is displayed for retail sale. 

( 12) "Label" (verb) means to affix a label or to print packaging that includes a label. 

(13) "Manufacturer," as defined in 9 V.S.A. § 3042, means a person who: 

(a) produces a processed food or raw agricultural commodity under its own brand or 
label for sale in or into the State; 

(b) sells in or into the State under its own brand or label a processed food or raw 
agricultural commodity produced by another supplier; 

(c) owns a brand that it licenses or licensed to another person for use on a processed food 
or raw commodity sold in or into the State; 

(d) sells in, sells into, or distributes in the State a processed food or raw agricultural 
commodity that it packaged under a brand or label owned by another person; 

(e) imports into the United States for sale in or into the State a processed food or raw 
agricultural commodity produced by a person without a presence in the United States; 
or 
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(f) produces a processed food or raw agricultural commodity for sale in or into the State 
without affixing a brand name. 

( 14) "Natural or any words of similar import" means the words nature, natural, or naturally. 

( 15) "Organism," as defined in 9 V.S.A. § 3042, means any biological entity capable of 
replication, reproduction, or transferring of genetic material. 

( 16) "Packaged" means offered for retail sale, fully or partially contained or wrapped in 
material, and upon which material a manufacturer is identified. For the purposes of this 
rule, "partially contained or wrapped" means more than one-third of the food is covered 
by packaging material. 

(17) "Processed food," as defined in 9 V.S.A. § 3042, 1neans any food other than a raw 
agricultural commodity and includes any food produced from a raw agricultural 
commodity that has been subjected to processing such as canning, smoking, pressing, 
cooking, freezing, dehydration, fermentation, or milling. 

(18) "Processing aid," as defined in 9 V.S.A. § 3042, means: 

(a) a substance that is added to a food during the processing of the food but that is 
removed in some manner from the food before the food is packaged in its finished 
form; 

(b) a substance that is added to a food during processing, is converted into constituents 
normally present in the food, and does not significantly increase the amount of the 
constituents naturally found in the food; or 

(c) a substance that is added to a food for its technical or functional effect in the 
processing but is present in the finished food at levels that do not have any technical 
or functional effect in that finished food. 

( 19) "Produce" (verb) means to develop, grow or process food. 

(20) "Raw agricultural commodity," as defined in 9 V.S.A. § 3042, means any food in its 
raw or natural state, including any fruit or vegetable that is washed, colored, or otherwise 
treated in its unpeeled natural form prior to marketing. 

(21) "Retail sale" means offering food for sale from a retail premises to a consumer for any 
purpose other than for resale. 

(22) "Retail Premises'' means the physical location in Vermont where a retailer offers food 
for retail sale to consumers. 

(23) "Retailer" means a person located in Vermont offering any raw agricultural commodity 
or processed food for retail sale. 

(24) "Segregate" means to require physical separation of food produced without genetic 
engineering from food that is produced with genetic engineering during production, 
processing, transportation, storage or handling, other than during the manufacture of a 
multi-ingredient product containing both types of food. Unpackaged food in a closed 
container identifying it as produced without genetic engineering is considered segregated 
while the container is intact. 
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(25) "Unpackaged" means offered for retail sale, but otherwise not "packaged" as defined in 
this rule, provided that, for the purposes of subsection 121.02(a)(ii) of this rule, processed 
foods are considered unpackaged if a retailer removes the packaging that contains any 
information required by the United States Food and Drug Administration, as referenced 
in 21 C.F.R. § 101.2(b), or any disclosure required by section 121.02 of this rule, prior to 
offering the food for retail sale, even if the food would otherwise meet the definition of 
."packaged" under this rule when offered for sale. 

CP 121.02 Labeling 

(a) Unpackaged Food Labeling by Retailers 

Any unpackaged food produced with genetic engineering and offered for retail sale in 
Vermont, unless a label is not required by section 121.03 of this rule, shall be labeled by 
the retailer as follows: 

(i) For any unpackaged raw agricultural commodity, retailers shall post a label on or 
immediately adjacent to each sign that identifies the product or the product price with 
a clear and conspicuous disclosure reading "Produced with Genetic Engineering." If 
there is no sign identifying the product or product price, the retailer shall post such 
label containing a clear and conspicuous disclosure reading "Produced with Genetic 
Engineering" on the bin, shelf or container in which the food is displayed. 

(ii) For any unpackaged processed food, retailers shall post a label containing a clear and 
conspicuous disclosure reading "Produced with Genetic Engineering," "Partially 
Produced with Genetic Engineering," or "May be Produced with Genetic 
Engineering," as appropriate under subsection 121.02(b )(ii), on the bin, shelf, or 
container in which the food is displayed. 

(b) Packaged Food Labeling by Manufacturers 

Any packaged food produced with genetic engineering and offered for retail sale in 
Vermont, unless a label is not required by section 121.03 of this rule, shall be labeled by 
the manufacturer as follows: 

(i) Disclosures on packaged, raw agricultural commodities shall be clear and 
conspicuous and shall read "Produced with Genetic Engineering." 

(ii) Disclosures on packaged, processed foods shall read "Produced with Genetic 
Engineering," "Partially Produced with Genetic Engineering," or "May be Produced 
with Genetic Engineering," as appropriate. 

(A) The disclosure "Produced with Genetic Engineering" shall be used when food 
was produced with genetic engineering, provided that: 

(B) "Partially" may be used to modify "Produced with Genetic Engineering" only 
when a processed food contains less than 75o/o genetically engineered material by 
weight; and 

(C) "May be" may be used to modify "Produced with Genetic Engineering" only 
when the food's manufacturer does not know, after reasonable inquiry, whether 
the food is, or contains a component that is, produced with genetic engineering. 
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(iii)Disclosures on packaged, processed foods required by section 121.02(b) shall be 
located on the package so as to be easily found by consumers when viewing the 
outside of the package. Such disclosures shall be in any color that contrasts with the 
background of the package so as to be easily read by consumers, and shall be either: 
( 1) in a font size no smaller than the size of the words "Serving Size" on the Nutrition 
Facts label required by the United States Food and Drug Administration in 21 C.F .R. 
§ 10 1.9( d), or (2) in a font size no smaller than the Ingredient List required by 21 
C.P.R. § 1 01.4(a) and printed in bold type-face. A disclosure that satisfies the font 
and color requirements of this rule and is located on the same panel as the Nutrition 
Facts Label or Ingredient List shall be presumed to satisfy the "easily found" 
requirement. 

(c) Labeling Practices 

(i) The manufacturer of a food that is produced entirely or partially with genetic 
engineering and offered for retail sale in Vermont shall not make any statement about 
the food that contains the word natural or any words of similar import: (1) in 
advertising at or in the retail premises, (2) on signs identifying the product at the point 
of display in the retail premises, or (3) on the label of the food. This prohibition does 
not apply to a food's trade, brand, or product name, or any information required by 
the United States Food and Drug Administration, as referenced in 21 C.P.R. 
§ 10 1.2(b ). 

(ii) Subject to other applicable legal requirements, including subsection 121.02( c )(i) of 
this rule, a person may, in connection with offering food produced with genetic 
engineering for retail sale in Vermont, make other disclosures about the food on its 
packaging, including that the United States Food and Drug Administration does not 
consider food produced with genetic engineering to be materially different from other 
foods. 

(d) Nothing in this section shall be construed to require the listing or identification of any 
ingredient or ingredients that were genetically engineered; or require the placement of the 
term "genetically engineered" or a similar phrase immediately preceding or following 
any common name or pri1nary product descriptor of a food; or require the placement of 
any disclosure required under section 121.02 of this rule as "intervening material" under 
21 C.P.R.§ 101.2(e); or otherwise require adding to or amending the information 
required by the United States Food and Drug Administration, as referenced in 21 C.F.R. 
§ 10 1.2(b ). 

CP 121.03 Exemptions and Exceptions 

Section 121.02 of this rule does not apply to the following: 

(a) Animal Products and Foods Bearing USDA Approved Labels 

(i) Foods consisting entirely of or derived entirely from an animal that is itself not 
produced with genetic engineering, regardless of whether the animal has been fed or 
injected with any food, drug, or other subs.tance produced with genetic engineering. 
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(ii) Packaged, processed food containing meat or poultry, the label of which requires 
approval by the United States Department of Agriculture, under 21 U.S .C. § § 451-
472,601-695, or the state equivalent, under 6 V.S.A. §§ 3302-3318. 

(b) Foods Certified as Not Produced with Genetic Engineering 

(i) Food for which the person otherwise responsible for complying with section 121.02 
of this rule obtains a sworn statement from whomever sold the food to that person. 
The sworn statement must affirm that the food ( 1) was made or grown from food or 
seed that has not been knowingly or intentionally produced with genetic engineering 
and (2) has been segregated from and has not been knowingly or intentionally 
commingled with food or seed that may have been produced with genetic 
eng1neenng. 

(ii) When providing a sworn statement under this rule, a person may rely solely on a 
sworn statement that contains the above affirmation by whoever sold the food to that 
person. 

(c) Processing Aids 

Processed foods that would be required to be labeled under section 121.02 of this rule 
solely because the food includes one or more processing aids or enzymes produced with 
genetic engineering. 

(d) Alcoholic Beverages 

Beverages regulated under the provisions of Title 7 of the Vermont Statutes. 

(e) Foods with Minimal Genetically Engineered Content 

Processed foods that would otherwise be required to be labeled under section 121.02 of 
this rule, if the aggregate weight of the genetically engineered materials in the food is no 
more than 0. 9 percent of the total weight of the food. 

(f) Foods Verified by a Qualifying Organization 

(i) Food that has been certified as "organic" under 7 C.F.R. § 205.301 by an organization 
accredited to make such certifications under the USDA National Organic Program. 

(ii) Food that has been verified as not having been produced with genetic engineering by 
an organization that the Attorney General has authorized to make such verification. 

(g) Food for Immediate Consumption 

(i) An unpackaged processed food that is prepared and intended for immediate 
consumption. 

(ii) An unpackaged food that is served, sold, or otherwise provided in a restaurant or 
other establishment primarily engaged in the sale of food prepared and intended for 
immediate consumption. 

(iii)For the purposes of this rule, "prepared and intended for immediate consumption" 
includes: ( 1) food that is or may be purchased as a "taxable 1neal" as provided in 32 
V.S.A. § 9202(1 O)(A), (B), (C); and (2) food as described in 32 V.S.A. 
§ 9202(1 O)(D)(ii) except that food purchased under the Supplemental Nutrition 
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Assistance Program as recognized in 32 V.S.A. § 9202(1 O)(D)(ii)(X) shall be subject 
to labeling unless otherwise exempt under this section. 

(iv)For the purposes of this rule, an establishment is "primarily engaged in the sale of 
food prepared and intended for immediate consumption" if more than 50o/o of the 
establishment's total sales of food in the previous taxable year is, or if the first taxable 
year is reasonably projected to be, food taxable under 32 V.S.A. § 9202(1 O)(B) and 
food taxable under 32 V.S.A. § 9202(10)(C) and food not exempt from taxation under 
32 V.S.A. § 9202(1 O)(D). 

(h) Medical Food 

Medical food, as that term is defined in21 U.S.C. § 360ee(b)(3). 

CP 121.04 Enforcement and Penalties 

(a) Sworn Statements 

A sworn statement used to comply with subsection 121.03(b) must be signed by the 
person otherwise responsible for complying with the requirements of section 121.02, and 
must contain the affirmations set forth in subsection 121.03(b )(i). A standard-form sworn 
statement containing these affirmations is provided in Appendix A. Electronic or 
facsimile copies of original sworn statements are acceptable under this rule. 

(b) Manufacturer and Retailer Records Retention 

Manufacturers shall retain records sufficient to demonstrate their compliance with this 
rule for three (3) years from the date the manufacturer sells the food. Retailers shall retain 
records sufficient to demonstrate their compliance with this rule for one ( 1) year from the 
date the retailer sells the food. Manufacturers and retailers shall make such records 
available to the Attorney General upon a request pursuant to 9 V.S.A. § 2460. Electronic 
copies of such records are sufficient to comply with this subsection. 

(c) Notice of Retailer Violation and Safe Harbor 

(i) If the Attorney General has reason to believe that a retailer has failed to label a food 
as required by this rule, prior to issuing a civil investigative demand, filing a 
complaint, or otherwise commencing an enforcement action for such failure, the 
Attorney General shall issue a corrective action notice. 

(ii) If, after 30 days from issuance of the notice, the Attorney General continues to have 
reason to believe that a retailer has failed to label in accordance with subsection 
121.02( a), the Attorney General may commence an enforcement action. 

(iii)If, during the 30-day period, the retailer obtains and presents a sworn statement in 
accordance with subsection 121.03(b) of this rule certifying that the food that is the 
subject of the notice of violation is exempt from section 121.02 of this rule, the 
Attorney General shall not issue a civil investigative demand, file a complaint, or 
otherwise commence an enforcement action against the retailer for failure to label the 
food. 
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(iv)Provisions of subsection (c) are not applicable when a retailer produces a processed 
food or raw agricultural commodity. 

(d) Presumption of Manufacturer Compliance 

(i) Any packaged, processed food subject to the provisions of this rule and offered for 
retail sale in Vermont before January 1, 2017, that does not comply with this rule, is 
presumed to have been packaged and distributed prior to July 1, 2016, and the 
manufacturer shall not be liable for failure to comply with this rule unless there is 
evidence that the food was distributed on or after July 1, 2016. 

(ii) Upon written request of the Attorney General, any manufacturer of any packaged, 
processed food offered for retail sale before January 1, 2017, shall provide the 
Attorney General with documentation regarding the labeling and distribution of such 
food within 1 0 business days of the date of the request. 

(e) Penalties 

Any person who violates the requirements of this rule, including providing a false 
statement under subsection 121.03(b) of this rule, shall be liable for a civil penalty of not 
more than $1,000 per day, per product. Calculation of this civil penalty shall not be made 
or multiplied by the number of individual packages of the same product displayed or 
offered for retail sale, or by the number of identically labeled products with the same 
stock keeping unit. Civil penalties assessed under this section shall accrue and be 
assessed per each uniquely named, designated, or marketed product. 

CP 121.05 Purpose and Scope 

The purpose of this rule is to impletnent Act 120, and compliance with the requiretnents of this 
rule shall satisfy the requirements of Act 120. No~hing in this rule shall limit the rights or 
remedies available to the State of Vermont or to consumers under any other provision of 
Vermont law, including 9 V.S.A. § 2453. 

CP 121.06 Effective Date 

This rule shall become effective on July 1, 2016. 
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APPENDIX A 

Sworn Statement Form 
Certifying Food NOT Produced with Genetic Engineering 

NAME OF MANUFACTURER OR PRODUCER: -----------------------------

ZIP CODE: -----------

AGENT SIGNING ON BEHALF OF MANUFACTURER: ___________ _ 

AGENTCONTACTPHONENUMBER: ____________________________ __ 

AGENT EMAIL: _____________________________ ___ 

NAMEOFPRODUCT(S): _____ ~-----------------------------

UPC CODE, LOT NUMBER OR OTHER IDENTIFICATION NUMBER: 

I, as the authorized agent of the Manufacturer/ 

Producer listed above, hereby depose and state as follows: 

The above named product(s) were made or grown from food or seed that has not been 
knowingly or intentionally produced with genetic engineering and has been segregated from 

and has not been knowingly or intentionally commingled with food that may have been 
produced with genetic engineering. 

I declare or affirm, under penalty of perjury, that the above statement is true and correct to the 
best of my knowledge. 

Agent Signature: _______________ _ Date: -------

Agent Printed Name: _____________ _ 
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State ofVermont 
Agency of Administration 
109 State Street 
Montpelier, VT 05609-0201 

[phone] 802-828-3322 Office of the Secretary 
[fax] 802-828-3320 

INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES 

To: 

Date: 

Louise Corliss, SOS 
Brian Leven, SOS 
Katie Pickens, LCAR 
ICAR Members 

December 8, 2014 

Proposed Rule: Consutner Protection Rule 121 
(Office of the Attorney General) 

The following official action was taken at the December 8, 2014 meeting ofiCAR. 

Present: 

Absent: 

Abstain: 

[ J 

[X] 

1. 
2. 
3. 

[ ] 

cc: 

Chair Michael Clasen, Dirk Anderson, Jon Grovetnan, Scott Basc01n, Diane Zamos, and 
Steve Knudson 
John Kessler 
Dixie Henry 
Trevor Lewis- voted electronically 
Diane Zamos 
Michael Clasen 

The C01nn1ittee has no objection to the proposed rule being filed with the Secretary of State. 

The Co1n1nittee approves the rule with the following recom1nendations. 

Rule natne should be consistent throughout forms. 
Coversheet #10: Add hearing information. 
Rule itself: Adjust numbering fonnat in rule to be clearer. 

The Cotntnittee opposes filing of the proposed rule. 

Todd Daloz 
Wendy Morgan 
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SYNOPSIS OF ORAL COMMENTS RECEIVED AT PUBLIC HEARINGS 

Hearings held: Jan. 20, 2015 and Feb. 4, 2015 

First Public Hearing 
Date: January 20, 2015 
Titne: 5 :OOptn 
Location: State House, Room 11, Montpelier 

• Hillary Warren- spoke in support of Act 120 and the proposed rule. She viewed the rule 
as a positive policy choice supportive of Vern1ont's growing stnall-scale agricultural 
sector. She stated it was indicative of why she chose to live and work in Vermont. 

Second Public Hearing 
Date: February 4, 2015 
Time: 5 :OOptn 
Location: State House, Room 10, Montpelier 

• Falko Schilling, Vennont Public Interest Research Group- spoke in support of the 
proposed rule. He was pleased with the work of the Legislature in crafting Act 120 and 
the Attorney General's Office in developing the rules in an inclusive process that 
engaged stakeholders throughout. He said he would also be filing formal written 
comn1ents. 

• Andrea Stander, Rural Vermont spoke in support of the proposed rule. She thanked the 
Attorney General's Office for its public process in crafting the proposed rule. She had 
reached out to her constituents to infonn them of the extended titne period for submitting 
formal written comtnents. She said she would also be filing fonnal written cotntnents. 

• Jennifer Schmnp- spoke in support of the proposed rule. She is a technical administrator 
for the Non-GMO Project (though her testitnony was not on the organization's behalf). 
Though she generally supported the proposed rule, she did not believe it went far enough, 
specifically in excluding animal feed, enzymes and other processed materials from the 
labeling requirements. She was interested in benchmarking the proposed rule with other 
regulations, including the European Union's regulations and the USDA's National 
Organic Progran1. She said she would also be filing forn1al written comments. 

• Brooke Decker- spoke in support of the proposed rule. She had a question about the 
exetnption for USDA inspected foods and what percent of tneat triggered that exetnption. 

• Cat Buxton- spoke in support of the proposed rule. She has followed the passage of the 
law and rule and felt the proposed rules carried out the intent of the Act 120. She was 
interested in knowing what outreach the Attorney General's Office did to producers 
during the drafting process. She asked questions about what guidance the Attorney 
General's Office would provide and how the law would be enforced. She suggested that 
co-ops and grocery stores would be itnportant partners for enforcetnent. 
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FORMAL WRITTEN COMMENTS RECEIVED 



From: 
Sent: 
To: 
Subject: 

Categories: 

Wayne Hall <hallwl@comcast.net> 
Sunday, January 11, 2015 10:23 AM 
AGO - GE Food Labeling Rule 
FYI re GMO labeling 

Formal Comment 

One comment regarding GMO labeling which may be useful: ''if they're different enough to patent, then why not tell 
people about it?" 

From the bottom-right of page 12 of the February, 2015 issue of Consumer Reports. 

Wayne Hall 
Colchester, VT 



From: 
Sent: 
To: 
Subject: 

Categories: 

Tim & Mary Waite <timmarywaite2@gmail.com> 

Wednesday, January 14, 2015 7:57 PM 

AGO - GE Food Labeling Rule 

Fwd: GMO Labeling 

Formal Comment 

---------- Forwarded message ----------
From: Tim & Mary Waite <tin1marywaite2(Q)gmail.com> 
Date: Wed, Jan 14, 2015 at 7:46PM 
Subject: GMO Labeling 
To: GMO Email <//!;tgo.g9.fg.QdlEJJ2s:.lingr1fJS::@)stats:_:-Yt.us> 

The free choice to choose the food we eat by determining its content is a right for everyone. In 
recent years the ingredients of the food we eat has become of paramount importance to the food 
we choose to eat. The safety of GMO's is still in question and every American should have the 
choice to choose what they eat by knowing what the product contains. 
Tim & Mary Waite 
West Rutland, Vermont 

><> ><> ><> ><> ><> ><> ><> ><> ><> <>< <>< <>< <>< <>< <>< <>< <>< <>< 



Subject: FW: Comments on Rule 14P057 

From: todd .da loz@state.vt.us [mailto:todd.daloz@state.vt.us] 
Sent: Thursday, January 15, 2015 1:01PM 
To: Daloz, Todd 
Subject: Comments on Rule 14P057 

I am not a resident of VT but I'd like to comment regardless. Given that every authoritative regulatory agency in the 
country agrees that foods developed through biotechnology are essentially indistinguishable from food developed 
otherwise and that such food is equally safe to consume I find Rule14P057 to be an exercise in anti-scientific nonsense. 

I recognize that some citizens in your state have concern but considering that they have been manipulated through fear, 
propaganda & misinformation the only responsible action representatives can take is to a. become accurately informed 
of the reality of the subject & b. terminate this nonsense. While the associated financial ramifications associated with 
this rule should not be ignored, it's the anti-scientific viewpoint that troubles me the most. Disregarding the science of 
this issue is abysmal and only contributes to supporting anti-scientific opinions elsewhere (climate change comes to 
mind.) 

And while I hear the creative cry of a "right to know" the exemptions include~ in this rule say otherwise. If it's truly a 
"right to know" issue there should be & would be zero exemptions. Please protect the public from itself and 
misinformation. The decision Vermont makes will have ramifications across the country and throughout the world. 
Hopefully our representatives will value scientific opinion over general public opinion on this issue. Thank you for 
considering my opinion on this rule. 

Tim Duffy 

918 Hudson St 

Gloucester City NJ 08030 

t1mpduffy22 @gmail.com 



From: 
Sent: 
To: 
Subject: 

Categories: 

Robert Harper < harpershaven@gmail.com > 

Tuesday, January 27, 2015 4:08 PM 

AGO - GE Food Labeling Rule 
Label foods 

Formal Comment 

Please label all GMO foods. Give the consumer the choice to know what he or she is eating. There is currently 

insufficient data to deem GMO as being harmless. Is it possible the food industries are the next big tobacco? 

Thanks 

Rob 



Subject: FW: Comments on Rule 14P057 

From: todd.daloz@state.vt.us [mailto:todd.daloz@state.vt.us] 
Sent: Tuesday, January 27, 2015 4:49PM 
To: Daloz, Todd 
Subject: Comments on Rule 14P057 

I believe the labeling of GMO FOOD products is crucial to the health of vermonters from baby food on up. GMO POISON 
being desguised as the good of mankind? .. Why would Monsanto and collaborators steive to stop the labeling? too 
expensive they say? That is a lie. It is bad enough to eat sprayed foods, scrubbing off the poison, however when the 
poison is within the plant, there is NOTHING one can do, to get rid of it. Bayer and many are into this for money, period. 

It is certain that Vermont is the only State that cannot be bought off or threatened. to recant the labeling. Vermont 
cares for its people. Lets show the USA that we will stand our geound. 

Michael Morneault 

96 b hill rd 

pownal, vt 05261 

mikejean66@comcast.net. 
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From: 
Sent: 
To: 
Subject: 

Categories: 

Karen Knaebel < kknaebel1414@gmail.com > 

Wednesday, January 28, 2015 7:33 AM 
AGO GE Food Labeling Rule 
Comment to GE food labeling rule 

Formal Comment 

I will admit that I have not had opportunity to read much more than a few paragraphs of the rule~ however, I 
would like to make one general comment. My background is with Vermont's mercury legislation. I am 
commenting not as a representative from the state but as a Vermont citizen. The one thing that jumps out at me 
is the use of the word "retail" as I believe the intent of the law is to label items sold at the retail level. However, 
manufactures would be selling to distributors and into the state at a wholesale level. This may be just a minor 
technicality but could be used to get around potential compliance. The language in the mercury legislation states 
" no mercury added product may be offered for final sale, soldat final sale, or distributed in Vermont.. .... Unless 
both the product and its packaging are labeled in accordance with this section". How the product was marketed 
into the state whether over the Internet or through distributor, wholesaler or importer made it difficult to tailor 
wording to match the intent. Perhaps the food industry is different but I wanted to mention this for your 
consideration. Thank you for your time. Sincerely, Karen Knaebel 



From: 
Sent: 
To: 
Subject: 

Categories: 

Good Afternoon, 

herewegoinvt@yahoo.com 
Wednesday, January 28, 2015 1:57 PM 
AGO - GE Food Labeling Rule 
GE Food Labelling 

Formal Comment 

I believe GE Food labeling is very important- for a few specific reasons. One is that there is constantly a chorus of 'let the 
consumer market decide what food they want to buy' from the USDA, FDA and the corporations who engineer food. 
Unfortunately- they say this while also dismissing the need to label foods. There can be no choice in food purchasing 
and 'allowing the market to choose' if the choice is masked. Raising the costs for changing labels has also been disproven 
as food labels change constantly- often to identify a change in volume, ingredients or to meet labeling requirements
which are frequently shifting around the world. In many countries around the world- labeling is a requirement and it hasn't 
raised costs, it's raised the education and the choices available to the market. The other reason I believe labeling is 
important is that there are many things we already require labeling for- beds and blanket we lie on, toys we give our 
children - but those items aren't ingested. Food that has ingredients that don't originally come from plants breeding in the 
wild, and can only be inserted from a 'engineered process', should be labeled so those who have shown a sensitivity, or 
who are making a moral or religious choice can know with surety that they are making a choice that agrees with their 
lifestyle. 

Thank you, 
Timothy Allen 
15 Roland CT 
Winooski, VT 05404 



From: 
Sent: 
To: 
Subject: 

Categories: 

Scouts Gmail <scoutpp@gmail.com> 

Wednesday, January 28, 2015 5:45 PM 
AGO - GE Food Labeling Rule 
Please label our foods. 

Formal Comment 

Give us the choice to decide for ourselves. Please do not let big business dictate our laws. Ethan Allen would be sorely 

disappointed in his Green Mountain State! Scout from Someday Farm 

Sent from my iPad 

1 



From: 
Sent: 
To: 
Subject: 

Categories: 

To Whom It May Concern: 

helena@goodmedicinetree.com 

Thursday, January 29, 2015 10:26 AM 
AGO - GE Food Labeling Rule 

GE food labeling rule 

Formal Comment 

I support labeling for "food" produced by genetic engineering. If companies can change their package 
labels to promote features like low sodium, etc. this should not be a problem for them to do. 

Helena Wu 
32 Buxton Ave. 
Middletown Springs, VT 05757 
802-235-1834 

Rekindling our relationship with Nature and Spirit 
Classes, consultations, remedies 
Herbs, flower essences, Reiki 



From: 

Sent: 
To: 
Subject: 

Categories: 

Jan 30, 2015 

Vermont GMO Right to l<now Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Sandra Marmar <vpirg@vpirg.org > 
Friday, January 30, 2015 1:22 PM 
AGO GE Food Labeling Rule 
Personal thoughts on the GMO Law Rule-Making Process 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 

law: 

As a citizen of the world I want to have the right to know what I am buying when I buy food and what is in it. I would like 

to know at least that it is certified non-GMO, so that I may chose that product, and chose to pay more for that product. 

To not be allowed to know what I am feeding my family is a crime against humanity! 

Thank you for your consideration. 

Sincerely, 

Ms. Sandra Marmar 

3201 Quechee W Hartford Rd 

White River Junction, VT 05001 

(802) 295-7234 

1 



From: 
Sent: 
To: 
Subject: 

Categories: 

dan ruesink <danruesink@hotmail.com> 

Friday, January 30, 2015 6:22 PM 

AGO - GE Food Labeling Rule 

GMO Labeling 

Formal Comment 

I for one do not want to eat food with GMO's. 
I don't think it takes an Albert Einstein to reason if we modify all the God given foods which have 
supported our evolution to this time, we will certainly suffer consequences. 
I have heard and read about farm testimonials addressing animal health and miss behavior due to GMO 
feed. Perhaps this is why our society is at such unrest. 
Making people sick is not a solution to world hunger 
Please require labeling so we can avoid such foods. 

Dan Rues ink; of Rues ink Organic Farms 
A Michigan organic farm operation for the past 40 years 



From: 

Sent: 
To: 
Subject: 

Categories: 

Jan 30, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Michael Beattie <vpirg@vpirg.org > 
Friday, January 30, 2015 7:22 PM 
AGO - GE Food Labeling Rule 
Comment on GMO Law Rule-Making Process 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 
law: 

The proposed rules on GMO Labeling are critical to the continued growth and success of Vermont's high-quality, 

relatively small scale agricultural industry. This is a highly important piece of work. 

Thank You. 

Thank you for your consideration. 

Sincerely, 

Mr. Michael Beattie 

79 Rocks and Trees Ln 
Middletown Springs, VT 05757-4430 
(802) 235-2335 



Subject: FW: Comments on Rule 14P057 

From: todd .daloz@state.vt.us [mailto:todd.daloz@state.vt.us] 
Sent: Friday, January 30, 2015 8:40 PM 
To: Daloz, Todd 
Subject: Comments on Rule 14P057 

Dear Todd: 

First off I want to thank the State of Vermont for caring about the health of Americans by signing the GMO labeling law. 
I know the lawsuit is not and should not be about safety but merely informing Americans of what's in their food 
although that is the main reason we all want to know. From what I understand, 64 countries require GMO labelling. I 
don't now if the GMA and other Associations filed a lawsuit with these countries or if they had to no choice but to 
adhere to the law. The obvious question is that the manufactures are already labeling their products and can slowing 
implement the new Vermont law over a period of time. The individual person's right to information should 
fundamentally be more important than a company being required to add a few words to a label. Companies change 
labels rather frequently and should implement a few new words on that label. Whole Foods has also implemented 
GMO labeling on products by 2018. So companies that sell to Whole Foods must 
make the change in three years. 

Although my opinion is just that and I do not claim to know the science or all the facts, this lawsuit is just as important to 
Vermont as it is to New England States and the rest of the country. 



From: 
Sent: 
To: 
Subject: 

Categories: 

To Whom It May Concern 

Mary Chieffe <mary.chieffe@gmail.com> 

Sunday, February 01, 2015 3:33 PM 

AGO - GE Food Labeling Rule 

Label GMO foods 

Formal Comment 

I am very concerned about the issue of labeling foods containing genetically modified ingredients for a number 
of reasons. While there have been no long term studies on humans to ensure safety, there is mounting long term 
evidence suggesting that GMO foods may be harmful. GMO crops disrupt our ecosystems, harm biodiversity, 
and damage plant and animal populations. Along with the GMO crops comes the use of insecticides and 
herbicides which are toxic to our air, soil, water, and food. Plainly put, I don't want poison on or genetically 
implanted in my food. Many people are unaware that GMO foods exist and are included in thousands of 
products. Everyone should have the right to know what's in the food they're eating and feeding their 
family. The other ingredients are labeled, so why not disclose GMO ingredients? It's appropriate to label and 
let people choose what they want to consume. 

Mary Chieffe 



From: 
Sent: 
To: 
Subject: 

Categories: 

Hi, 

Katy Lash < katyjane440@gmail.com > 

Tuesday, February 03, 2015 10:48 AM 

AGO - GE Food Labeling Rule 

Label GMOs 

Formal Comment 

There are 64 other countries in the world that require GMO labeling. We need to be part of this 
movement! Powerful GMO supply companies are leading a monopoly in our world, destroying natural 
resources and our ability to grow organically. I even saw an article about a school science book that had a 
section on teaching kids the importance of GMO food - more food, more profit, less bugs. This is obviously 
completely inaccurate because the bugs adapt just as they would in any other environment and its sad that in 
America this is what we are teaching our kids. The only benefit to GMO food and seeds is to the the company 
supplying it. We all deserve to know what we are putting in our bodies. We deserve to have a choice. 

Thank you for your efforts in this important battle. 

Katy Lash 



From: 

Sent: 
To: 
Subject: 

Categories: 

Feb 3, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Thomas Pryzby <vpirg@vpirg.org > 

Tuesday, February 03, 2015 6:11 PM 
AGO - GE Food Labeling Rule 
Citizen Comment on GMO Law Rule-Making Process. 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 

law: 

I am very glad that this legislation will take effect. 

I am concerned that USDA inspected meat and poultry has been exempted 

from labeling. Is this part of the law? 

Thank you for your consideration. 

Sincerely, 

Mr. Thomas Pryzby 

20 Main St 

Windsor, VT 05089-1307 



From: 

Sent: 
To: 
Subject: 

Categories: 

Feb 3, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org > on behalf of 
Cori Giroux <vpirg@vpirg.org > 
Tuesday, February 03, 2015 7:41 PM 
AGO GE Food Labeling Rule 
Consumer awareness 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 

law: 

These rules look like a good start. It will be important for consumers to know that the animals they eat may have been 

fed GMO food. This will need to be clearly advertised. Also, consumers will need to know that restaurant food, 

including the fast food chains ,have no requirement to label their foods. This will be very important for all consumers to 

understand and it will be your task to spread the message. 

Thank you! 

Thank you for your consideration. 

Sincerely, 

Dr. Cori Giroux 

1324 Kenyon Rd 
Richmond, VT 05477-9579 
(802) 434-5198 



From: 

Sent: 
To: 
Subject: 

Categories: 

Feb 3, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Martha Loving Orgain <vpirg@vpirg.org> 
Tuesday, February 03, 2015 11:42 PM 
AGO - GE Food Labeling Rule 
Thank you for upholding our right to know GMO's! 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 
law: 

THANK YOU for passing this law. Forty years I've been eating organic food and now cannot tell whether the food is GMO 
or not. I cannot even find GMO-free food at the local healthfood store on their salad bar or hot food deli section. This is 
a travesty. This law is a good start and if it were up to me, I would have even more strict rules about labeling. Lord 
knows what our organic standards will be like after Michael Taylor gets finished with rewriting them. 'Tis evil incarnate. 
Thank you for standing up to the giant corporations who are polluting our earth, the animals, and humanity! I'm so glad I 
live in Vermont where people work hard to implement laws that are COMMON SENSE! 

Thank you for your consideration. 

Sincerely, 

Ms. Martha Loving Orgain 
PO Box 422 
Shelburne, VT 05482-0422 



From: 

Sent: 
To: 
Subject: 

Categories: 

Feb 4, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Miriam Almeleh <vpirg@vpirg.org> 
Wednesday, February 04, 2015 10:43 AM 
AGO- GE Food Labeling Rule 
GMO Labelling Law 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 

law: 

I am strongly in favor of the Vermont labelling law. Here's why. One: 
We and our children have the right to eat unpolluted foods and must know what we are getting. Two: Vermont's 

passage will set a good example for the rest of the country. 

Sincerely, Miriam Almeleh, RN, MSW, ACSW, Ret. 

Thank you for your consideration. 

Sincerely, 

Ms. Miriam Almeleh 
4205 Wake Robin Dr 
Shelburne, VT 05482-7577 

(802} 985-0106 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Categories: 

Good afternoon-

Moore, Karin < KMoore@gmaonline.org > 

Friday, February 06, 2015 3:48 PM 
AGO - GE Food Labeling Rule 

GMA Comments on Proposed Rules 
2015 0206 GMA Comments on Proposed Rules.pdf 

Formal Comment 

Attached please find GMA's comments on the Proposed Rules. As always, please do not hesitate to contact me if we can 

be of assistance in any way. 

Best regards, 

Karin Moore 

Karin F.R. Moore 
Vice President & General Counsel 

Ma 

1350 I Street, NW, Suite 300 
Washington, DC 20005 
w: 202.295.3940 1 c: 703.861.1185 
e: ~~~~~==~~~~ 
www.gmf}onUne.Qig 



February 6, 2015 

The Association of food, Beverage 
and Consumer Products Companies 

Submitted via email to ago.GEFoodLabelingRule(2Dstate.vt.us 

Mr. Todd Daloz 
Assistant Attorney General 
Office of the Attorney General 
1 09 State Street 
Montpelier, VT 05609-1001 

Re: Comments on Proposed Consumer Protection Rule 121 

Dear Mr. Daloz: 

The Grocery Manufacturers Association ("GMA") appreciates the opportunity to provide 
comments on the Proposed Consumer Protection Rule 121 ("Proposed Rules") released by the 
Attorney General's Office ("AGO") in December, to implement Act 120, which mandates 
special labeling for foods that are or contain ingredients derived from genetically engineered 
crops. See 2014 Vt. Statutes No. 120 ("Act 120" or the "Act"). 

General Comments 

GMA incorporates by reference its initial comments to the Draft Preliminary Regulations ("Draft 
Rules"), 1 submitted on November 14, 2014. Because so few of our concerns were addressed in 
the recently released Proposed Rules, we respectfully urge the AGO to review those comments 
again. 

CP 121.01 (21) and (22) Online Retail 

GMA 's initial comments expressed concern about whether and how the Act would apply to 
online retailers. The Proposed Rules appear to address the issue by way of definitional 
exclusion; that is, by defining "retail sale" to mean a sale from a "retail premises," which in turn 
is defined as a physical location in Vermont. GMA has concerns that this approach leaves 
considerable ambiguity and may result in arbitrary and unfair distinctions; for example, what 
does this regulation mean for online sales occurring within the State, from Vermont-based online 
retailers to Vermont consumers? Similarly, would entities like Peapod, which offers online 

GMA maintains that Act 120 is unlawful and believes that the many concerns it identified in 
its previous comments, as well as those submitted today, demonstrate the irrationality of the Act. 
GMA will continue to press its legal arguments in the pending litigation challenging Act 120. 



ordering and local delivery, be exempted from the regulations? This exclusion appears to confer 
a competitive advantage to online retailers, and puts brick and mortar stores- and their suppliers 

at a distinct disadvantage with respect to labeling and liability. 

CP 121.02 (b)(ii)(B) "Partially" Modifier 

GMA remains concerned about the confusing nature of the proposed rule concerning when a 
product may be labeled as "partially" produced with genetic engineering. Specifically, we would 
like clarification as to whether the "75o/o genetically engineered material by weight" provided in 
the rule is to be calculated before or after cooking/baking. This distinction can make 
considerable difference for some products, but the proposed rule does not provide a clear answer. 
GMA recommends that the 75°/o measurement apply to products after cooking/baking. Also, we 
recommend there be an allowance to deduct processing aids when performing the 75o/o 
calculation. 

CP 121.02( c) Labeling Practices 

We believe the added reference to 21 CFR 10 1.2(b) in the provision on labeling practices is an 
itn provement over the original draft, but it fails to take account of 21 CFR 101.22, which allows 
(but does not require) the use of the term "natural" to describe products using non-artificial 
flavors; for example, "natural lemon flavored x". We would recommend that the final sentence 
of the section be changed to: 

This prohibition does not apply to a food's trade, brand or product name, or any label 
information sanctioned by the United States Food and Drug Administration in 21 CFR 
Part 101. 

CP 121.04 (a) Sworn Statements 

GMA seeks clarification on how manufacturers should handle imported products, such as those 
from Europe, that contain very little GE material. Is a sworn statement still required? If so, who 
should provide it? 

CP 121.04(b) Manufacturer and Retailer Records Retention 

We would like further clarity on the meaning of "records sufficient to demonstrate compliance 
with this rule," particularly concerning what level and amount of documentation is required. Full 
traceability will be very difficult for products not specifically marketed as not containing GE 
materials. If products are sourced from other countries, this required documentation may be 
difficult to obtain. 

CP 121.04( c)(i) Notice of Retailer Violation and Safe Harbor 

In addition to our continued desire to extend courtesies afforded retailers to manufacturers, we 
believe the AGO should afford parties issued a corrective action notice with the benefit of the 
doubt. It should make no public announcement regarding the corrective action notice (i.e., no 
press release or other announcement) during the 30-day response period. 

2 



Liability Generally 

As we discussed with you in August, GMA and its member companies continue to have very 
serious questions about the extent of liability under this law. This liability risk is due, in part, to 
the possibility of a product appearing on retail shelves that is not intended for sale in Vermont 
be it by cross-border movement of the product not sanctioned by the manufacturer or distributor, 
or internet purchases- and the great potential for the creation of a cottage industry of civi I 
litigation by plaintiffs seeking quick settlements. Much of the product is not under the legal 
control of the manufacturers once it enters the distribution chain; yet under your regulations, 
manufacturers are liable for mislabeled product that appears on retail shelves in Vermont. While 
the Attorney General may exercise enforcement discretion with respect to these matters, that will 
not slow the tide of civil litigation that we anticipate. 

GMA remains available to answer any factual or policy questions that the Attorney General may 
have and welcomes the opportunity for further dialogue on this matter. 

Sincerely, 

Karin Moore 
Vice President and General Counsel 
Grocery Manufacturers Association 

3 



November 14, 2014 

The Association of f ootl, Beverage 
and Consumer Products Companies 

Submitted via email to ago.GEFoodLabelingRule(a)state.vt.us 

Mr. Todd Daloz 
Assistant Attorney General 
Office of the Attorney General 
1 09 State Street 
Montpelier, VT 05609-1001 

Re: Comments on Draft Preliminary Regulations to Implement Act 120 

Dear Mr. Daloz: 

The Grocery Manufacturers Association (GMA) appreciates the opportunity to provide 
comments on the draft preliminary regulations ("draft regulations") released by the Attorney 
General's Office (AGO) on October 15, 2014, to implement Act 120, which mandates special 
labeling for foods that are or contain ingredients derived from genetically engineered crops. See 
2014 Vt. Statutes No. 120 ("Act 120" or the "Act"). 

We understand that the AGO will issue a formal proposed rule in the coming months and 
that this formal proposal will in turn be subject to a further round of notice and comment, as well 
as public hearings and review by Legislative Committee on Administrative Rules, in accordance 
with Title 3, chapter 25, of the Vermont Statutes. GMA provides these comments on the 
understanding that this will not be its last chance to comment or participat~ in the rulemaking 
process. 

Background 

The food, beverage, and consumer packaged goods industry employs 14 million U.S. 
workers and contributes over $1 trillion to the nation's economy. The Grocery Manufacturers 
Association has served as the voice of this vital industry for over a century. We are proud of the 
work we've done with our member companies to bring nutritious, affordable, and high-quality 
foods to Americans and to the world. 

In keeping with this founding mission, GMA has a strong and ongoing commitment to 
scientific research, testing, and evaluation. We ensure that our members have the very best and 
latest scientific knowledge available so they can provide consmners with the products, tools, and 
information they need to achieve a healthy diet. GMA and its member companies are committed 
to meeting the needs of consumers through product innovation and responsible business 



practices. We frequently work in partnership with policymakers to develop effective public
policy solutions, including through comment letters such as this one. 

As you know, GMA maintains that Act 120 is unlawful. Joined by three of the largest 
trade associations in the United States, we have filed a suit challenging Act 120 on the grounds 
that it violates the First Amendment and Commerce Clause, and is preempted by comprehensive 
federal regulation of food production and labeling. In September, we filed a motion to enjoin 
implementation and enforcement of the Act for the duration of the litigation, and the briefing on 
that motion concludes in December. In light of the posture of the case, GMA's comments here 
focus on the technical aspects of the regulations that affect implementation. In no way are these 
comments as a whole (or any comment in particular) an admission of the legality of any part of 
the Act or its implementing regulations. To the contrary, GMA believes the many concerns it 
has identified below only further support its claim that the law is irrational. GMA has made and 
will continue to make all of its legal arguments in the litigation. 

Comments 

General Comments 

Statute vs. Regulation. As a preliminary matter, GMA appreciates the difficult position 
in which the AGO now finds itself. Act 120 was drafted by activists and law students who, 
however well-intentioned, had no food regulatory experience. It has fallen upon the AGO to 
translate their inconsistent mandates into a workable food-labeling regime, but in GMA's view 
this is simply not possible. Many of GMA's concerns stem from the statute itself and cannot 
lawfully be remedied through rulemaking. GMA recommends that the AGO strongly consider 
requesting that Act 120 be revised, if not repealed in its entirety, in light of these defects. 

Scope of Rules. GMA requests that the AGO explicitly state that the regulations define 
the extent of liability in all civil actions, public and private, under 9 V.S.A. § 3048. Private suits 
under the Act may assert "the same rights and remedies" as available under Title 9, chapter 63, 
id., and that chapter authorizes the Attorney General to issue regulations regarding the scope of 

· liability in private actions, see id., § 2453(c). See,~' Regulations to Implement rBST Labeling 
Law, § 10 (attached hereto as Exhibit A). 

Clear Definition of the "Minimal GE" (0.9°/o) Exemption. Act 120, as you know, 
contains an exemption for foods for which the "genetically engineered materials" amount to no 
n1ore than 0.9o/o of product weight in the aggregate. While GMA welcomes the exemption, 
clarity about the scope of exemption is critically important to GMA's member companies. The 
draft regulations do not provide that clarity. Many pieces are missing, such as (for example): a 
definition of "genetically engineered materials"; a list of acceptable methods of detection and 
measurement of the weight of those materials; further clarification of what "counts" against the 
0.9o/o threshold; how it applies in the context of a product that contains an exempt meat or dairy 
product but contains some other non-exempt ingredients (e.g., a breaded chicken breast, flavored 
milk, etc.). Member companies cannot fully assess (or perform) their compliance obligations 
until this exemption has been thoroughly articulated. As it is, this exemption threatens to 
misinform and badly confuse consumers, when they see two virtually identical products, one 
with a label and another without, when the difference in "genetically engineered material" by 
weight may only be a tiny fraction of a percentage point. 
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Online retail. GMA has heard conflicting reports about whether and how the Act applies 
to products sold through online retailers. GMA recommends that the AGO add a section to the 
draft regulations that directly and specifically addresses online retail. GMA is available to work 
with the AGO to provide information and guidance, and will comment further on any proposed 
regulations in this area the AGO may later issue. 

Advisory Process. As illustrated below, there are many examples of production methods 
and ingredients that challenge the categories established by the draft regulations. Because 
regulated entities need certainty about the products that require special labeling and distribution, 
but no regulation could account for every possible example, GMA requests that the AGO 
establish an advisory process for regulated entities. Through this process, the companies could 
request guidance about particular ingredients and methods. The AGO's responses should then be 
made public, so as to avoid duplicate requests and ensure transparency for consumers. 

We now turn to specific provisions of the draft regulations. 

1. Definitions 

1.2 "Commingled" 

The proposed definition of "commingled" appears to reach inadvertently commingled 
ingredients, even though it is virtually impossible to avoid at least some inadvertent 
commingling of ingredients from GE and non-GE varieties in the supply chain. Without 
flexibility for inadvertent commingling, the regulatory definition of "commingled" will make it 
exceedingly difficult for a manufacturer to prove that a product has not been commingled and 
thus exempt from the labeling requirement-even if the manufacturer has used its best efforts to 
source and segregate ingredients from non-GE crops. 

There is no reason for the definition of commingling to be absolute. This is especially so 
because § 3.6.1 would expressly exempt certified organic foods, which are certified based on 
their avoidance of particular "methods" and despite the potential (and indeed inevitability) of 
inadvertent commingling. See 7 C.P.R. § 205.2. 

To ensure parity between foods that are certified organic and those that are not, the AGO 
should modify the definition of "commingled'' or otherwise clarify that inadvertent commingling 
will not defeat the use of the applicable exemptions. GMA recommends using the National 
Organic Program's process-based standard as the standard for those exemptions. 

1.5 "Food" 

Act 120 defines food as "food intended for human consumption." 9 V .S.A. § 3042(3 ). 
The more detailed definition proposed in the draft regulations was expressly rejected by the 
Senate Judiciary Committee at its hearing on April 3, 2014. See Audio CD No. 14-94. The 
Committee chose "food intended for human consumption" because it was the definition used in 
Maine's legislation, and despite the inconsistencies it would create. 
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1.6 "Genetic engineering" 

The draft regulations would narrow the definition of genetic engineering without clearly 
designating or justifying the change, and in the absence of statutory authority to make it. For 
example, the AGO's definition would exclude "traditional breeding techniques" and "traditional 
hybridization," apparently without regard to whether the particular technique at issue satisfies the 
statutory definition of genetic engineering. Nor does the regulation define those techniques. The 
exemption thus creates rather than resolves potential consumer and industry confusion about 
what a label actually signifies. 

1.8 "Know" or "knowingly" 

As noted above, GMA recommends that the rules grant flexibility regarding inadvertent 
commingling, in part because the knowledge requirement does not solve the problem. Because it 
is essentially impossible to avoid commingling, it is unclear whether any product not certified 
organic could ever quality as not "knowingly" produced with genetic engineering. Again, we 
suggest that the AGO incorporate the process-based National Organic Program standard into its 
regulatory exemptions, so that if the NOP standard is met, then the Vermont exemption applies. 

1.14 "Packaged" 

The definition should be revised to address some faulty syntax. As drafted, the definition 
states that "Packaged" (a past participle used as an adjective) means a "food offered for retail 
sale'' (a noun), in certain conditions. The defined term should be "packaged food"; or the 
definition should be rewritten to be parallel to the term "packaged"; or there should be a 
definition for "package" (as a noun and/or as a verb). 

In addition, the proviso that the term applies to packaging "upon which a manufacturer is 
identified" does not serve a clear purpose. GMA cannot comment on this aspect of the definition 
without further explanation of what the AGO intended here. 

1.16 "Processing Aid" 

With respect to the definition of "processing aid," GMA requests clarification as to 
whether exempted processing aids would include,~,: 

• Genetically engineered micro-organisms used in ingredient production, such as 
those used to make chymosin for cheesemaking, or to make citric acid for use in a 
broad range of products. (The European Union treats such micro-organisms as 
processing aids.) 

• Ingredients derived from genetically engineered crops and used in conjunction 
with such micro-organisms to create other ingredients-for example, if the 
bacterium mentioned above makes citric acid by consuming sugar derived from a 
GE sugar beet (substrate). Alternatively, consider citric acid made from a non-GE 
micro-organisms with aGE substrate. 
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• Oils derived from genetically engineered crops ("GE-derived oils'') that are used 
as -(lavor carriers or for other trace uses in flavors. 

• GE-derived oils used on food-contact surfaces. 

• Incidental additives, which do not need to be included in the ingredient statement 
per 21 C.F.R. § 101.1 OO(a)(3). Incidental additives include processing aids, but 
also other substances that are present in a food by reason of having been 
incorporated into the food as an ingredient of another food, in which the substance 
did have a functional or technical effect. 

GMA members may have many more questions about particular foods and processing aids. 
Accordingly, we have requested the establishment of an advisory process, as described above. 

1.17 "Produces" or "produced" 

This definition should also be revised to fix the syntax. Neither "produces" nor 
"produced" is appropriately defined by a verb in its infinitive form ("to develop, grow, or 
process food'} Nor is it clear how these definitions marry up with the definition of "genetic 
engineering," as in "produced with genetic engineering." Under the Act, genetic engineering is a 
"process by which a food is produced from an organism or organism" through the use of certain 
techniques. Therefore, a label that says "produced with genetic engineering" would state, in 
effect, that the food was "developed, grown, or processed with a process by which food is 
produced from an organism" through one of those techniques. This label would create the 
potential for confusion on a multi-ingredient food, which is produced by a manufacturing 
facility, not "produced from an organism." 

GMA suggests that the regulations provide a definition of "produced with genetic 
engineering," which would make it easier for consumers to understand just what (if anything) 
these labels signify. 

1.21 "Retail Premises" 

GMA requests clarification that "retail premises" do not include web sites. 

1.22 "Segregated" 

As with "commingled,'' the definition of "segregated'' should be modified to allow for 
inadvertent commingling. 

2. Labeling 

2.1 Unpackaged Food Labeling by Retailers 

The statute by its terms requires a statement on "the package" of a covered processed 
food. Thus, by its terms, the statute does not give the AGO authority to require a statement for 
unpackaged processed food, as Section 2.1.2 would do. 
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2.2.2.2 Packaged Food Labeling by Manufacturer: "Probably" 

For the same reason that the 0.9o/o exemption lacks adequate clarity, the proposed 
definition of "partially"-as used in the phrase "partially produced with genetic engineering"-is 
unclear because it is defined as "processed food [that] contains less than 75o/o food produced 
with genetic engineering, by weight." Member companies cannot fully assess (or perform) their 
compliance obligations until this exemption has been thoroughly articulated. See supra at 2 
("Clear Definition of 'Minimal GE' (0.9o/o) Exemption"). 

2.2.2.3 Packaged Food Labeling by Manufacturer: "May Be" 

The rule specifies when "may be" can be used to modify "produced with genetic 
engineering,'' but the statute by its terms applies only to food that "!§" produced with genetic 
engineering, either "entirely'' or "partially." See 9 V.S.A. § 3043(a). This makes sense, because 
the informational value of a "may be" label is effectively nil. 

If the AGO intends for the "may be" label to be available, however, the regulations 
should clarify that a manufacturer is not precluded from using it simply because its product 
contains corn or soy (or other ingredients) that are harvested primarily from genetically 
engineered varieties. In the absence of that clarification, there are very few products that will be 
eligible to use the "may be'' statement. If it is going to be available under the Act, it should 
actually be available. 

Moreover, because it is "known" throughout the supply chain that inadvertent 
commingling occurs, the "may be" label would apply to many foods made without the 
intentional use of ingredients from genetically engineered crops, consistent with certified organic 
standards, but not subject to the certified-organic exemption in Section 3.6.1. The inconsistent 
labeling between certified organic (which will not be labeled) and organic-consistent products 
(which might have to say "may be") has the potential to confuse and misinform consumers, 
contrary to the Acf s assetied purposes. 

GMA separately notes that the AGO's slide presentation to the public contained mock-up 
examples of comparatively large products (like a soup can) that used the "Produced with Genetic 
Engineering" statement. There were no mock-ups of small products (like candy bars or chewing 
gum) or products using the "partially" or "may be" statements, and it appears that those 
statements would not even fit within the space allocated on the mock-up examples (which did 
not include ingredient lists). GMA asks that the AGO consider whether different size or 
placement requirements should be provided for these alternative statements; otherwise the 
regulations will make them effectively unavailable. 

2.2.3 Statements on Packaged, Processed Foods 

The requirement that a label be "easily found" is unnecessary in light of the font-size 
requirements in the regulations. It would be simpler just to require that the statement appear on 
the outside of the package, in the appropriate font and size. GMA requests, in the alternative, that 
the AGO provide further guidance with respect to the definition of "easily found" so that 
manufacturers can avoid costly litigation over what this term means. 
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Further, the draft regulations provide that placement on the "same panel as the Nutrition 
Facts Label or Ingredient List" is presumed to satisfy the "easily found" requirement. Additional 
exmnples of presumptively compliant "easily found" labels would be of particular value. And 
specifically, GMA requests that the AGO identify presumptively valid locations on packages that 
do not have panels, such as cans, bottles, bags, and wrappers. 

The regulations should also indicate that the placement of the required statement should 
not constitute "intervening material" among federally required label elements, within the 
meaning of FDA rules at 21 CFR § 10 1.2( e). 

2.3.1 "Natural" Ban 

The prohibition extends to "any statement about the food." The AGO should define this 
phrase. Does it apply only to umbrella statements that describe the entire food product? Or does 
it also extend to ingredient-specific claims such as "naturally flavored," "naturally sweetened," 
or "made with all natural rolled oats"? Many such claims are governed by FDA food labeling 
regulations that preempt state law. 

The AGO should adopt a more specific definition of"advertising at or in retail premises." 
It is not clear whether this term extends beyond shelf advertisements and printed materials to 
other media, such as in-store television advertising and mobile applications. (See also our 
comment on the definition "retail premises," above.) 

GMA appreciates the AGO's apparent recognition that it is not appropriate to apply the 
natural ban to protected intellectual property. Further clarification to confirm the intended effect 
of this carve-out would be helpful for GMA's members, for example, by providing definitions of 
"trade," brand," and "product" when used to modify "name." 

The AGO should note that FDA regulations define "natural flavor" at 21 CFR § 
10 1.22(a)(3), and this definition is covered by express preemption as it covers 403(i)(2) of the 
FFDCA, one of the express preemption sections. 

In addition, the federal labeling regulation referenced here is 21 C.F .R. § 10 1.4, not 
§ 10 1.9. To clarify, FDA ingredient declaration regulations are at 21 CFR § 10 1.4; the 
regulations governing placement of the ingredient declaration are at 21 CFR § 10 1.2(b ). FDA's 
nutrition labeling rules are at 21 CFR § 10 1.9; placement of the nutrition label is also governed 
by § 10 1.2(b ), but there are two paragraphs that allow the nutrition label to be moved to any 
other label panel: 21 CFR § 101.90)(13)(D) for smaller packages, and 21 CFR § 101.90)(17) for 
larger packages. 

2.3.2 FDA Disclaimer 

The proposed disclaimer would not fit on small packages and would likely be very 
difficult to design onto existing packaging. Indeed, the AGO's own examples show that several 
of the mandatory labels may not even fit on the packages. Given these product-design obstacles, 
GMA believes it makes more sense for the State to engage in affirmative marketing about FDA's 
conclusions of safety so that all product labeling can benefit equally from the clarification. Such 
a campaign would greatly further the State's asserted purpose in providing consumers complete 
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and accurate information about genetically engineered food. The marketing could be funded out 
ofthe Special Fund. 

3. Exemptions and Exceptions 

3.1.1 "Animal Products" Exemption 

The draft regulations should explicitly state that this exemption covers all products 
derived from such animals, e.g., all processed dairy ingredients, eggs, and egg products, unless 
the product qualifies for labeling by virtue of other ingredients it contains (e.g., ice cream). 
Functionally, this means that products derived from animals do not count as GE products. 

3.1.2 "USDA Approved Labels" Exemption 

This exemption appears to recognize that Act 120 is preempted by th~ Federal Meat 
Inspection Act and Poultry Products Inspection Act as to certain products that do not otherwise 
fall into the animal-products exemption. To avoid confusion, the draft regulations should say so 
expressly, or they should extend the exemption to all "articles prepared at any establishment 
under inspection," which is the phrasing in the statutory preemption provisions. Doing so would 
ensure the exemption is coterminous with the scope of the preemption, which appears to be the 
intended purpose. 

In addition, to ensure the exemption is comprehensive and does not create additional 
Commerce Clause problems, the AGO should extend the exemption to products produced under 
federally approved state inspection programs in other states. 

3.2 Certification by Sworn Statement 

The sworn statement requirement for foods that are not labeled imposes significant 
burdens up and down the supply chain. It is also unclear whether such a statement is necessary 
for each and every ingredient in a food-even those for which there is no commercially available 
GE version. There are no GE strawberries available for commercial release, for example, so 
must a manufacturer obtain a sworn statement if it wants to use dried strawberries in a cereal 
product? As another example: there is also no approved GE wheat, so must a manufacturer of 
bran flakes provide a sworn statement based on the possibility of cross-contamination of crops? 
Or can the manufacturer assume that cross-contamination does not happen, and make no sworn 
statement? 

In addition to defining the relevant ingredients, GMA recommends that the state consider 
recognizing, encouraging, or building certain programs that would act as effective stand-ins. For 
example, the regulations should address "Identity Preservation" programs, which already exist. 
See http://www.non-gmoreport.com/articles/mar07/identity preservation.php. GMA requests 
that the use of these programs be considered certification by sworn statement, though the AGO 
may conclude that this issue, like many others referenced here, should be taken up by the 
General Assembly in the first instance. 

8 



3.4 Alcoholic Beverages 

GMA proposes that "regulated" be changed to "subject to regulation," to be consistent 
with the Act's emphasis on the statute. See 9 V.S.A. § 3044(4) (beverages "subject to the 
provisions of Title 7"). 

3.5 Minimal Genetically Engineered Content (0.9o/o Exemption) 

This exemption is of critical importance to GMA's member companies, and they cannot 
complete their compliance obligations until a number of important concerns about this 
exemption are resolved: 

First, the regulation should clarify that the exemption does not consider an overage 
caused by inadvertent commingling to defeat the exemption. As discussed above, it is impossible 
to avoid inadvertent commingling. 

Second, the AGO should define "genetically engineered materials." Does this term refer 
to ingredients derived from genetically engineered crops? Does it refer to that fraction of a 
particular ingredient attributed to the GE crop? Or does it refer more narrowly to the DNA that 
was the actual object of the genetic engineering? Or to the protein that was intended result of the 
genetic engineering (e.g., Bt)? We will provide three examples to highlight the range of 
outcomes tied to the definition of this term: 

1. Consider a cereal that contains corn flakes and bran flakes, a binding agent made from 
soybeans, and a small amount of sugar. The corn flakes account for 40o/o of the total 
weight of the cereal in the box, the soy binding agent 0.5o/o, and the sugar 0.41 o/o, with the 
rest of the weight attributable to the bran flakes. The manufacturer does not know, and 
has no way of knowing, the exact percentage of the corn in the corn flakes that came 
from GE corn, the exact percentage of the binding agent that came from GE soybeans, or 
the exact percentage of sugar from GE sugar beets. 

Must the manufacturer assume that the product exceeds the 0.9o/o exemption because it is 
40o/o corn by weight, even if it is possible that none of the corn used in the cereal was 
genetically engineered? A label in that situation could be highly misleading to 
consumers. Those seeking to avoid GE ingredients might then choose an equivalent 
certified organic cereal - which is exempt from labeling even though that product has 
exactly the same amount of GE corn (0%), and (through inadvertent commingling) a 
similar potential amount of soy from GE soy and sugar from GE sugar beets. The Act 
has just driven the consumer to the certified organic product for absolutely no reason at 
all. 

2. Now assume that the cereal manufacturer has gone out of its way to source non-GE 
corn, so the exemption turns on the soy binding agent and the sugar, which together 
account for .91 o/o of the product weight. Must the manufacturer nevertheless assume that 
the product exceeds the 0.9o/o exemption because of the total weight of the two 
ingredients that potentially come from GE crops? Or can the manufacturer use 
agricultural data to extrapolate the likely percentage of GE crops used to make these 
ingredients (about 95% in the case of both soy and sugar beets), which would yield an 
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estimated weight of ingredients derived from GE crops of about .86o/o -- less than the 
0.9o/o threshold? Is it fair even to add the ingredient percentages to each other, when the 
weight of each is so miniscule? And is it fair to make this determination based on the end 
product (corn meal, sugar) instead of limiting the analysis to the materials where there 
may actually be a difference tied to whether the crop is GE: the DNA and target proteins. 
This choice has significant ramifications. 

3. Those ramifications can be illustrated by reference to a basic cooking oil. Canola oil, 
for example, is so highly processed that the amounts of remnant protein and DNA are so 
negligible that they cannot be reliably detected by modern technological methods. Thus, 
if "genetically engineered material" refers to DNA, a bottle of canol a oil would not have 
to be labeled. But if the exemption refers to all products connected in whatever way to 
GE crops, then the bottle would have to be labeled because the canola crop was GE. This 
is yet one more illustration of the arbitrariness ofthe 0.9o/o exemption, and the statute as a 
whole. 

Third, the regulation should establish the accepted methods of detecting "genetically 
engineered materials" in finished food products. 

Fourth; GMA requests clarification as to whether GE-derived oils used in trace amounts 
for certain preparation purposes count against the 0.9% threshold. 

Fifth, the draft regulations should address the denominator in the equation: What counts 
towards the product's total weight? A bottle of plain milk would be exempt from the labeling 
requirement regardless of the use of GE corn in the feed the cow consumed. But the exemption 
would not apply to a bottle of chocolate milk that contains other ingredients, such as chocolate 
flavoring made with corn syrup. It then becomes necessary for the manufacturer to assess 
whether the amount of "genetically engineered material" exceeds 0.9o/o of the product weight. 
The regulations should provide a definition or other guidance as to whether the product weight 
"denominator" includes the weight of the milk, or the weight of the amount of chocolate syrup 
used. 

3.6 Verification by Qualifying Organization 

As previously noted, there should be parity for foods that, while not certified organic, 
nevertheless satisfy the National Organic Program's process-based standard. 

GMA is also troubled by the discretion afforded the AGO in determining which 
organizations will "qualify" for providing verifications required for this exemption. If similar 
GE labeling measures are adopted in other states, and those st~tes adopt different sets of 
qualifications, or exercise their discretion differently, the same product could be exempted from 
labeling in one state but not in the other. This differential treatment across different states could 
lead to consumer confusion. (And some confusion is already inevitable because the other 49 
states do not require labeling at all.) 
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4. Enforcement and Penalties 

4.2 Manufacturer and Retailer Records Retention 

The regulations should clarify the meaning of "the date they sell the food" to make clear 
whether it refers to the date of sale from a manufacturer to a distributor or retailer (preferred), the 
date of sale from a retailer to a consumer, or something else, depending on the person retaining 
the records. The date of sale from manufacturer to distributor could be more than a year before 
the date of sale to the end-customer, resulting in dramatically different recordkeeping burdens. 

4.3 Retailer Safe Harbor 

This section provides retailers with advance notice of a potential investigation and an 
opportunity to provide sworn statements to justify a decision not to label a particular food. It is 
not clear why the notice and safe harbor allowances are not being extended to manufacturers of 
processed foods. There does not appear to be a legitimate basis for this distinction. 

4.4.1 Presumptive Date for Liability 

GMA would like clarity here on what the compliance date based on: ship date or shelf 
date? Manufacturers do not control product after ship date. Further, what does "distributed" 
mean? There seems to be a six month grace period for on-shelf labeling, but many manufacturers 
have products that have an 18 month or two year expiration date. 

4.4.2 Attorney General Record Requests 

As drafted, this regulation would give the Attorney General unfettered authority to 
demand "documentation regarding the labeling and distribution of [a] food within 10 business 
days of the date of the request," for any food offered for retail sale before January 1, 2017. 
GMA requests that the AGO explicitly limit this authority to implementation of the presumption 
of compliance (which is the subject of this section). In addition, the regulation should be limited 
to food offered for retail sale after July 1, 2016 and before January 1, 2017. 

GMA also requests that the 1 0-day deadline be extended to 30 days because it will be 
exceedingly difficult if not impossible for a company to obtain the required documentation in 10 
days. 

4.5 Penalties 

GMA requests that the AGO more specifically define the "product" unit that will 
determine the amount of the civil penalty in the case of non-compliance. Is each individual 
stock-keeping unit (SKU) or product size considered a separate product? Do different flavors 
make products different? With different package or product sizes, the same carbonated 
beverage, for example, could be considered a separate product for each of the following: single 
can, six-pack, twelve-pack, case size, 2 liter bottle, 12 ounce bottles and 7.5 ounce cans. 
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5. Scope 

This section provides that "[n ]othing in this rule shall limit the rights or remedies 
available" under 9 V.S.A. § 2453. As noted at the outset of these comments, GMA requests that 
the AGO state explicitly that these regulations do apply to consumer actions brought under Act 
120, pursuant to 9 V.S.A. § 3048(b ). If they do not apply to private actions under the Act, the 
regulations will be a dead letter before they even issue. Manufacturers cannot risk relying on 
exemptions, allowances, .or presumptions in the regulations if doing so would still leave them 
vulnerable to civil liability (including punitive damages). 

* * * 

The comments above are preliminary in nature, and based on GMA 's very brief window 
for reviewing these proposals between the time they were announced on October 15, and the 
time GMA was told it needed to submit comments in early November. GMA will continue to 
participate as appropriate in the rulemaking process, and the AGO's Rulemaking Team should 
not hesitate to contact us with factual, regulatory, legal, or other questions to assist in preparing 
the proposed rule. It remains GMA's position, however, that Act 120 is a costly, misguided 
measure that will serve only to confuse consumers and promote misinformation about foods that 
are healthy and safe to eat. GMA urges the AGO to seek immediate legislative repeal of this 
unworkable and unconstitutional mandate. 

Sincerely, 

Karin Moore 
Vice President and General Counsel 
Grocery Manufacturers Association 
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From: 
Sent: 
To: 
Subject: 

Categories: 

'Hello, where can I find the: 

cheese <cheese@midnightgoatfarm.com> 
Monday, February 09, 2015 8:27 AM 
AGO GE Food Labeling Rule 
ATTORNEY GENERAL REPORT ON LABELING OF MILK 

Formal Comment 

"report regarding whether milk and milk products should be subject to the labeling requirements of 9 V.S.A. 
chapter 82A for food produced with genetic engineering." ? 

I am having a hard time finding it. 

Thanks, 

Yves 

Yves Gonnet 
Midnight Goat Farm 
87 Highland Drive 
Huntington, VT 05462 
(802) 882-1 952 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Categories: 

Dear AGO: 

carolynhandy@svcable.net on behalf of Carolyn Handy <carolyn@carolynhandy.com> 
Wednesday, February 11, 2015 8:07 PM 
AGO - GE Food Labeling Rule 

comment on Proposed Rule CP 121 
02112015.ag.labeling.doc 

Formal Comment 

My concerns and suggestions are in the attached letter. 

-Carolyn Handy 
The Vermonter Candy 
(802) 387-4040 



Feb. 11,2015 

Assistant Attorney General Todd Daloz 
OFFICE OF THE ATTORNEY GENERAL 
STATE OF VERMONT 
109 STATE STREET 
MONTPELIER, VT 05609-1001 

RE: Proposed Rule CP 121 

The Vermonter Candy 
PO Box 755 

Putney, VT 05346 
(802) 387-4040 

Our company makes peanut, walnut and cashew brittles made with Vermont 
maple syrup. When considering how to comply with the proposed labeling law, I'm 
finding several difficulties in the areas of labeling and obtaining sworn statements. 

For example, we order our printed boxes in large quantities to obtain better pricing 
for our customers. Thus we often have a two or three-year supply on hand for one 
or more of our six packages. Fortunately, last fall I ordered our peanut brittle boxes 
and included the GMO disclosure as proposed in CP 121, expecting that portion of 
the rule will go into effect. 

But it may be two or more years before I need to order more of our other five 
packages, meaning that I will be using non-compliant boxes that we have in stock 
in the meantime. Perhaps affixing a sticker with the warning might satisfy the law 
but it would appear unattractive and probably negatively affect sales. It also would 
cost us the price of the labels and the price of employee wages to affix them. That 
would likely increase the cost of the products. 

Of most concern is the difficulty I predict getting the sworn statements in a timely 
manner. Because I have a small business with gross sales less than $60,000, we 
buy many of our ingredients shortly before using them. Our storage capacity for 
our ingredients is limited. 

For example, it would not be unusual to go to Hannaford on a Monday and buy 
1 00 pounds of Hannaford sugar, a box of baking soda and a bottle of vegetable oil 
to use the next day in manufacturing. But after these rules go into effect, I could 
not use these ingredients until I found someone to provide a sworn statement 
attesting that the particular product and lot number was not produced with genetic 
engineering. That would delay our production by weeks, creating empty spaces on 
shelves and unhappy tourists and Vermont store owners. 



Let's say I adopted the procedure of buying ingredients six weeks in advance so 
I'd have the necessary time to obtain the sworn statements. Those ingredients 
would need to be segregated while the paperwork chain was in process. Then the 
following week, I'd need to buy another set of ingredients and keep those 
segregated, etc. This seems like a paperwork nightmare. In addition, the cost of 
buying so many ingredients in advance would be difficult because of cash flow. 
And I don't have that much storage capacity. Otherwise buying ingredients in 
larger quantities would be considered if it weren't for the economic factor. 

I am wondering if there is any way that small businesses could be exempt from 
some of these rules. It would not be right to buy an ingredient, use it in 
manufacturing the next day, sell it the following week to stores and then obtain the 
sworn statements a month later. 

Because our products contain no preservatives, there is a shelf life of only 16-20 
weeks, depending on the product. We could not hold the candy in our factory 
storage room for several weeks, waiting for sworn statements, when it needs to be 
on store shelves in Vermont, ready for consumers to purchase it. 

Any delay in getting the products to market will cause the "Best By Date" on each 
box to be sooner rather than later. Consumers like to buy fresher products and are 
disappointed when our unique candy is stale. Store owners don't want to put 
products on sale because their profit will be less. 

What would really help me is if I could ask for sworn statements from 
manufacturers saying that a particular ingredient is not GMO, and not ask for 
particular lot numbers. Why not use UPC codes instead? That way when I go to a 
store, I would know in advance which ingredients I could buy. And if I wanted to 
change manufacturers, I could contact them for statements prior to switching 
brands. I appreciate your attention to my concerns. 

Yours truly, 

Carolyn Handy, owner 
The Vermonter Candy 



From: 

Sent: 
To: 
Subject: 

Categories: 

Feb 12, 2015 

Vermont GMO Right to Know Coaliton <vtrighttoknowgmos@gmail.org> on behalf of 
Grace Gershuny <vpirg@vpirg.org> 
Thursday, February 12, 2015 9:15 AM 
AGO - GE Food Labeling Rule 
Comment on proposed rules for GMO labeling 

Formal Comment 

Office of The Vermont Attorney General Bill Sorell VT 

Dear Office of The Vermont Attorney General Sorell, 

Here is my input on the rule-making process for Vermont's GMO labeling 

law: 

I support almost all of the proposed rule as written. However, I have some concerns about the prohibition on the 

'natural' label also having a GMO label that is include fin the law and the proposed regulations. 

Since retailers are expected to comply and are subject to penalties under the rules, they are in a position of 'damned if 

you do ... damned 
if you don't.' How can a retailer who knows that a 'naturally' 
labeled product purchased after 7/2016 is also likely to contain GMO's comply with the rule? 

Although 1 dislike the idea of having FDA define 'natural,' I would suggest that this portion of the rules be deferred until 

such time as 'natural' has been defined as 'not comprised of GMOs' under federal law. 

Thank you for your consideration. 

Sincerely, 

Ms. Grace Gershuny 

1417 Joes Brook Rd 
St Johnsbury, VT 05819-8567 
(802) 633-4152 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Categories: 

Dear Mr. Daloz: 

Clare Buckley < cbuckley@ ksepartners.com > 
Thursday, February 12, 2015 12:32 PM 

AGO - GE Food Labeling Rule; Daloz, Todd 

Comments on GMO Proposed Rule 

VWBA COMMENT ON GMO RULE.pdf 

Formal Comment 

On behalf of the Vermont Wholesale Beverage Association, attached are comments on the proposed GMO rule. Please advise 

that you received this. 

Thank you for your consideration. 

Clare 

Cia re Buckley 

KSE Partners, LLP 

26 State Street, Suite 8 
Montpelier, VT 05602 
cbuckley@ksepartners.com 
(802) 777-2064 (cell) 

(802) 229-4900, x. 108 (office) 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Categories: 

Laura Murphy < LMURPHY@vermontlaw.edu > 
Thursday, February 12, 2015 3:28 PM 

AGO - GE Food Labeling Rule 

VPIRG et al Comments on CP 121 
2015-02-12 VPIRG et al Cmts GE Rule.pdf 

Formal Comment 

Dear Office of the Vermont Attorney General: 

Please find attached the comments of the Vermont Public Interest Research Group, Rural Vermont, and the Northeast 

Organic Farming Association-Vermont on Proposed Consumer Protection Rule 121. 

We appreciate the opportunity to provide comments, and please do not hesitate to contact me with any questions. 

Sincerely, 

Laura 

Laura Murphy 
Associate Director & Assistant Professor 
Environmental & Natural Resources Law Clinic 
Vermont Law School 
PO Box 96, Chelsea Street 
South Royalton, VT 05068 

802-831-1123 (phone) 
802-831-1631 (fax) 

This e-mail message from the Environmental and Natural Resources Law Clinic is intended only for the individual{s) to which it is 
addressed. This e-mail may contain information that is privileged, confidential, and exempt from disclosure under applicable law. If 
you received this e-mail by accident, please notify the sender immediately and destroy this e-mail and all copies of it. 
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Environmental and Natural Resources Law Clinic 
Vermont Law School 

PO Box 96, 164 Chelsea Street 
South Royalton, VT 05068 

802-831-1630 (phone) • 802-831-1631 (fax) 

COMMENTS OF 
THE VERMONT PUBLIC INTEREST RESEARCH GROUP, RURAL VERMONT, AND 

THE NORTHEAST ORGANIC FARMING ASSOCIATION-VERMONT 
ON PROPOSED CONSUMER PROTECTION RULE 121 

Labeling Foods Produced with Genetic Engineering 

On behalf of the Vermont Public Interest Research Group~ Rural Vermont~ and the Northeast Organic 
Farming Association-Vermont~ the Environmental and Natural Resources Law Clinic at Vermont Law 
School submits the following comments on Proposed Consumer Protection Rule 121, which establishes 
requirements for the implementation of Act 120. VPIRG, Rural Vermont~ and NOF A-VT appreciate the 
efforts of the Vermont Attorney General's Office in developing the Rule and the opportunity to provide 
comments on the Rule. We support the Rule and believe it is consistent with Act 120. 

Section 121.01 Definitions 

We believe the definitions are clear and consistent with Section 2 of the Act~ 9 V .S.A. § 3042. In 
particular: 

• 

• 

• 

• 

The definition of "clear and conspicuous" provides detailed guidance to manufacturers and 
retailers regarding how to ensure that a label is clear and conspicuous. It explains that the "font, 
size, color, contrast and proximity to other disclosures" must be readily noticed, and not 
"obscured by the background against which it appears." CP 121.01 (1). 

The definitions of "know" and "knowingly" are sensible and fair, and incorporate legally sound 
concepts of "knowledge." If a person has "actual knowledge of the information" or acts "in 
deliberate ignorance or reckless disregard of the truth or falsity of the information," the person 
should not be able to claim that he or she "didn't know" whether a food was genetically 
engineered. These definitions capture that principle. CP 121.01 (9)-( 1 0). 

The definition of "natural or any words of similar import" specifies the precise words that 
qualify as "words of similar i1nport," thereby removing any alleged confusion regarding which 
words are prohibited. CP 121.01(14). 

The definition of "packaged" provides detailed guidance regarding when a food is "packaged"
e.g., if "more than one-third of the food is covered by packaging material" and "a manufacturer 
is identified" on the package. CP 121.01 ( 16). 
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• The definition of "segregate" clearly explains what it means to keep a food segregated, including 
the specific guidance that "[u]npackaged food in a closed container identifying it as produced 
without genetic engineering is considered segregated while the container is intact." Food 
producers and manufacturers have the responsibility to maintain integrity and control over the 
materials that go into their food products, and the definition of "segregate" is a reasonable and 
necessary articulation ofthat responsibility. CP 121.01(24). 

Section 121.02-- Labeling 

We believe the requirements in this section are clear and consistent with Section 2 ofthe Act, 9 V.S.A. § 
3043. For example: 

• The Rule explains the labeling requirements that retailers must follow regarding two types of 
unpackaged foods- unpackaged raw agricultural commodities and unpackaged processed foods. 
Consistent with Act 120, raw agricultural commodities must be labeled as "produced with 
genetic engineering," while processed foods must be labeled according to the nature of the food. 
Additionally, it is reasonable and helpful to the consumer to have the raw agricultural 
commodity label appear on or next to any sign identifying the product or product price, or on the 
bin, shelf, or container if there is no such sign. CP 121.02(a). 

• Similarly, the Rule explains the labeling requirements that manufacturers must follow regarding 
two types of packaged foods- packaged raw agricultural commodities and packaged processed 
foods. Consistent with Act 120, raw agricultural commodities must be labeled as "produced with 
genetic engineering," while processed foods must be labeled according to the nature of the food. 
CP 121.02(b ). 
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o We support the Rule's require1nent that "rna y be produced with genetic engineering" can 
only be used when the manufacturer does not know whether the food is produced with 
genetic engineering. As noted above, a manufacturer cannot claim that he or she does not 
"know'' something if he or she has "actual knowledge of the information" or acts "in 
deliberate ignorance or reckless disregard of the truth or falsity of the information." This 
will help to ensure that the "may be" label is only used in circumstances under which a 
manufacturer is truly unable to ascertain whether a food is genetically engineered. As 
manufacturers have the responsibility to maintain integrity and control over the materials 
that go into their food products, we expect these circumstances will be few. CP 
121.02(b )(ii)(C). 

o We believe the requirements regarding font size, color, and placement of the label on 
packaged, processed foods will help to ensure that the information is easily found by 
consumers. We also believe the Rule provides clear guidance to manufacturers, 
including the specification of circumstances under which a label is "presumed" to comply 
with the "easily found" requirement. CP 121.02(b )(iii). 
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• The "Labeling Practices" section of the Rule clearly specifies when and where manufacturers 
n1ay not use the "natural" label. It also explains that manufacturers may make other disclosures 
on their food products as long as the disclosures comply with other legal requirements. The fact 
that this section limits the ·natural prohibition to food packages or retail premises (not, e.g., 
online advertising in the State) should make it even easier for manufacturers to comply. Though 
this limitation is not ideal, prohibiting the use of "natural" on packages and in retail premises is a 
step in the right direction. CP 121.02(c). 

• Section 121.02( d) reinforces Act 120 and makes it abundantly, redundantly clear that Act 120 
does not require ingredient or common name labeling. CP 121.02( d). 

Section 121.03 - Exemptions and Exceptions 

We believe this section is clear and consistent with Section 2 of the Act, 9 V.S.A. § 3044. 

• We believe the legislature did not intend to require labels on products, "the label of which 
requires approval by the United States Department of Agriculture," consistent with this section. 
CP 121.03(a). 

• We believe it is reasonable and fair to specify that a person who provides a sworn statement that 
a food is not produced with genetic engineering or commingled with genetically engineered food 
may not turn a blind eye to whether the food actually was produced with genetic engineering or 
commingled with genetically engineered food. This is also consistent with Act I 20's 
requirement that a person may not make a sworn statement if the product in question was 
"knowingly or intentionally" produced with genetic engineering or commingled with genetically 
engineered food. 9 V.S.A. § 3044(2). Without the "knowingly" requirement, a person could 
indeed turn a blind eye and make a sworn statement even if the person knew or should have 
known that a product was produced with genetic engineering. CP 121.03(b ). 

• This section provides that, in addition to certified organic food, food that has been verified as 
produced without genetic engineering and authorized by the Attorney General is exempt from 
the labeling requirement. We ask that, in granting its authorization, the Attorney General require 
practices consistent with those required by the Non-GMO Project for foods that are required to 
be labeled under Act 120 (http"Jfwww_.nongmoiJ.r_gj_ect.org/product:.Y.~rifl£ation/). CP 121.03(f). 

Section 121.04- Enforcement and Penalties 

Generally, we support the provisions of this section and believe they are consistent with Section 2 of the 
Act, 9 V.S.A. §§ 3045, 3048. 

• This section provides helpful guidance on complying with the sworn statement provisions 
because it provides a template statement form (Appendix A) and also provides that electronic or 
facsimile copies are acceptable. CP 121.04(a). 
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• This section lays out the action process for the Attorney General and a retailer in the event that a 
retailer has failed to properly label a food that the retailer is required to label (specifically, an 
unpackaged food per CP 121 .02(a)). We believe that the process is reasonable, and that it gives 
sufficient notice to retailers that they should obtain sworn statements for the unpackaged foods 
that they sell. CP 121 .04(c)(i)-(iii). We suggest that the Attorney General's Office consider 
clarifying CP 121.04(c)(iv) and its interplay with Act 120 Section 2, 9 V.S.A. §§ 3044(2), 3045. 

• While we believe that July 1, 2016 is plenty of time for manufactures and retailers to ensure that 
products on the shelves are properly labeled, we understand that the State wishes to provide 
additional transition time by allowing a "presun1ption" of cmnpliance. This "presumption" 
applies to all packaged processed foods on retail shelves until January 1, 2017. We support the 
provision of this section requiring a manufacturer to provide documentation that its food was 
distributed prior to July 1, 2016 upon request from the Attorney General. CP 121 .04(d). 

For: 
The Vermont Public Interest Research Group 
Rural Vermont 
The Northeast Organic Farming Association- Vermont 

/s/ Laura B. Murphy 
Laura B. Murphy 
Associate Director & Assistant Professor 
Environmental & Natural Resources Law Clinic 
Vermont Law School 
(802) 831 1123 

February 12, 2015 
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Subject: GMOs 

From: barberf@myfairpoint.net [mailto:barberf@myfairpoint.net] 

Sent: Friday, January 30, 2015 3:39 PM 
To: AGO- Info 

Subject: GMOs 

Hello, 

Regarding Vermont's GMO law I have a proposed streamlining. 

When I select milk in the dairy case and choose product labeled' Contains no Growth Hormone', it's on the assumption 

that products not so designated might have the hormone. 

I am also willing to assume that my grocery products contain GMOs unless claimed otherwise on a label. Assertions of 

non-GMO status puts the regulatory burden where it should be, on the producers who stand to reap a financial benefit 

sa me as the organic dairymen. Much simplified and less litigious than the current path. 

Thanks, 

Charles Siegchrist 
Jericho· 

878-2607 
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Subject: Comments on GMO Labeling Rule 

From: Gary L Leavens [mailto_:mapleaf@labs41ife.com] 
Sent: Thursday, February 12, 2015 4:15 PM 
To: Daloz, Todd 
Subject: Comments on GMO Labeling Rule 

Hello Todd, 

Please, we've come this far ... don't give up on Vermont doing the right thing, by giving consumers a choice 
between GMO and non-GMO foods. The only way to do this is through the labeling of those foods which 
contain GMOs. Certainly, if more people were closer to this debate, they would begin to understand the so 
important link from our soils to our food. The GMO path to "feeding the world" is very short sighted and will 
leave our children in an unfortunate place at the table. Thank you for your efforts on keeping this fight 
alive. Sooner than later, Vermont will look back knowing they made the right call in supporting GMO foods 
labeling. 

Sincerely, 
Gary 



Subject: FW: Comments on Rule 14P057 

From: todd.daloz@state.vt.us [mailto:todd.daloz@state.vt.us] 
Sent: Thursday, February 12, 2015 5:00PM 
To: Daloz, Todd 
Subject: Comments on Rule 14P057 

I offer the following comments to help define the rule as it matures, though I promote its passage as is at this time. 

• Definition 6(a-b) and 7-8 Definition of GMO is evolving and should be cross referenced with that in use by EU, 
NOP and NonGMO Project, among other regulations. 

• Definition 14. (Natural' and Labeling CP 121.02 (c)- having no definition per the US FDA, has become fairly 
universally regarded as meaningless in its use on food labels as a result. Its incorporation into a GMO labeling bill is 
confounding in this regard. The intent of the rule appears to be to disallow items produced with the aid of GM methods 
from referencing itself as (natural', although due to the lack of a clear FDA definition or oversight in its use, it is as a 
result used rather ubiquitously on labels, thus the power of the state of Vermont to have producers remove it from 
labels of items otherwise documented as NonGM may be a jurisdiction that is interpreted as in contrast to the decision 
of the FDA not to define the term, and thus difficult to enforce or regulate. In the end analysis, the term is not directly 
related to other relevant Standards or regulations around GMO labeling and this limitation in labeling may be best left 
out of the current rule 
for ease of execution. 

• Definition 18. 

(a) Processing aid here should be clarified to not include enzymes or microbial cultures, as these themselves can be 
derived from.GM organism(s) or genetically modified. Elsewhere in the proposed rule, enzymes are exempted, as well 
as liquor and some processed materials, but microbial cultures (which can be both ingredients and aids) are not clear in 
their requirements as a result of not being expressly referenced. Enzymes and microbes can be derived from a wide 
range of organisms that can themselves be modified, and in the case of microbial cultures, then can be further modified. 
Enzymes, once extracted, can be further manipulated to change their efficacy and specificity (ethoxylated, etc) though 
not further genetically modified. 

Microbial Examples not expressly clear from the present rule- yoghurt cultures (additives to animal derivatives- are only 
the milk inputs to be exempted, and other additives, carriers, ingredients, etc) such as the cultures required to comply? 
What about an extract (vanilla extract)- are the cultures used to ferment the alcohol extractant beholden to comply 
(input is an alcohol, but the end product is not an exempted alcoholic beverage). Yeast extract, or live (baker's) yeast 
packet- will the yeast strain be beholden to be documented as a NonGMO strain? 
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(b-e) These clarifications on aids relevant to the rule need some examples and clarification. It should further be clarified 
whether microbial aids are included, and what the 'significant increase in the amount of the constituents naturally found 
in food' would mean, or what tolerance levels for aids' 'presence in finished food at levels that do not have technical or 
functional effect' would look like. 

• Labeling CP 121.02 (b) (ii) (B-C) 'Partially' and 'May be 'produced with genetic engineering' are problematic and 

not clearly defined here. Whether a 75 GM by weight material should only receive a 'partial' statement, rather than an 

equivalent 'GM' label is a matter of consumer demand. If GM, I personally feel an item should be marked as such. 
Further, and more useful, however, is relevance and reference to the NOP Organic 1M a de With' Organic claim, which 

references 70+ Organic ingredients. It would be more meaningful in reference to that existing definition and designation 
in NOP Organic to make this portion of the rule similar in definition enough that it can reference 1Made With' NOP 

Organic items referencable as compliant with the 'Partially Produced with GE' designation in Vermont. This would 
eliminate the gap between 70 and 75 items, and all NOP 1Made with' Organic Ingredients items could be eligible for 

'Partially Made with 

G E' designation in Vermont. 

• 'May be' (produced with GE) appears to go against the spirit of the rule, though it will inevitably be a true 

assessment of some items until their producers put in the work to document their materials and processes. I would 
argue that these items should more relevantly be referred to as 'GM' than 'May be', in order that the potential for GM 

processing is clearest on all items which have not be documented as compliant (NonGM). 

• CP 121.03 Exemptions and Exceptions. Exemptions and exceptions for animal feed, alcoholic beverages, 
especially, and indeed even for drugs, supplements, restaurants, are ones that personally I would like to see removed as 

the rule matures. There are many producers and processors operating within the state and without who comply 

outright for these materials with guidelines and regulations on NonGMO labeling (including organic, EU and the private 
NonGMO Project, which goes the farthest to ensure that all aids, substrates, feed are compliant as well as other inputs). 

That said, immediate clarification may be warranted for the phrase under (a) (i) to address 'an animal that is itself not 

produced with genetic engineering'. Does this reference intend to describe animals that are the result of husbandry 
with cloned sperm? If so, this should be expressly stated. Further genetic manipulations that are not allowed should 

also be expressly described as regards animal species, as relevant to current petitions for Salmon, etc. 

I would personally like to s~e injection of animals with rBGH/rBST removed from exemptions to match the restriction on 

this GMO vaccine in Organic and via the NonGMO Project Standard, and maturation to include no GM feed allowance. 
Vermont is a state in which on farm and commercial feed mills and farms produce a great of our agricultural output 
annual, and the omission of this input constitutes a massive coverage of acres that continue to be in GM cultivation here 
and abroad. 

• CP 121.03 (b) (i) Clarification is needed here as to which third party prograr:ns (IP certification agencies? Non-
G MO Project Verified?) will qualify. 
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• ( c ) enzymes should not be exempted, as they are far and wide one of the most prolific industries using GM 
techniques on all manner of organisms in order to derive aids for use- the effect of which is the proliferation of GM 

industries which continue to create market pressure for GM items. 

• (d) With the maturation of the rule, removal of exemptions for alcoholic beverages, restaurants and Medical 
food would be hoped for as well to make the law more accessible across all consumer encounters. 

Jennifer Schomp 

Bethel, VT 
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Subject: 
Attachments: 

FMI CP 121 Comments 
FMIAct120Comments.pdf 

From: Stephanie K. Barnes (FMI) [mailto:sbarnes@fmi.org] 
Sent: Thursday, February 12, 2015 5:33 PM 
To: Daloz, Todd 
Subject: FMI CP 121 Comments 

Hi Todd, 

I hope all is well! I wanted to thank you personally for all of the outreach you have done on the proposed rule to 
implement Act 120. We appreciate your willingness to work with our members and to understand the unique 
challenges retailers will face under the new requirements. I have attached FMI's comments on CP 121 and look forward 
to continuing the dialogue. Again, I appreciate you taking the time to meet with me in VT and for our follow-up phone 
call. Please don't hesitate to give me a call with any questions! 

Best, 
Stephanie 

Regulatory Counsel 
!NSwf!T'tJTE 

2345 Crystal Drive, Suite 800 
Arlington, VA 22202 
Direct: 202-220-0614 
Mobile: 616-405-3196 
sbarnes@fmi.org 

Connect Mt:Com'i:ck Plact? .(South HaU) 
I ll 

This email message is intended only for the addressee(s) and contains information that may be confidential. If you are not 
the intended recipient, please notify the sender by reply email and immediately delete this message. Use, disclosure or 
reproduction of this email by anyone other than the intended recipient(s) is strictly prohibited. 



Todd Daloz 

Office of the Attorney General 

109 State Street 

Montpelier, VT 05609 

February 12, 2014 

Re: Comments on Proposed Consumer Protection Rule 121 

Dear Mr. Daloz: 

The Food Marketing Institute (FMI) appreciates the opportunity to provide comments on the 
Proposed Consun1er Protection Rule ("proposed rule") to imple1nent Act 120, which 1nandates 
special labeling for foods that are or contain ingredients derived from genetically engineered 
crops. 

Introduction 

The Food Marketing Institute (FMI) proudly advocates on behalf of the food retail industry. 
FMI's U.S. members operate nearly 40,000 retail food stores and 25,000 pharn1acies, 
representing a combined annual sales volume of almost $770 billion. Through programs in 
public affairs, food safety, research, education and industry relations, FMI offers resources and 
provides valuable benefits to more than 1,225 food retail and wholesale member companies in 
the United States and around the world. FMI membership covers the spectrum of diverse venues 
where food is sold, including single owner grocery stores, large multi-store supermarket chains 
and mixed retail stores. For more information, visit www.fmi.org and for information regarding 
the FMI foundation, visit hU:10!L':Yww.fi1li.org[fgundation. 



Definitions: · 

CP 121.05 Scope 
Nothing in this rule shall limit the rights or remedies available to the State of Vermont or to 
consumers under any other provision of Vermont lavv, including 9 V.S.A. § 2453. Consumers 
shall have the same rights and remedies as provided under subchapter I of chapter 63 of this title. 

FMI believes that the AGO should explicitly state that the regulations define the extent of 
liability in all civil actions, public and private. 

1.21 "Retail Premises" 

FMI seeks clarification on whether and how the proposed rule applies to products sold through 
online retail. FMI agrees that "retail premises" should not include brochures, pamphlets or any 
other writing where a consumer is unable to make a selection on the premises. FMI requests that 
the AGO further clarify that take-out and catering menus are not subject to the proposed rule. 

121.02 Labeling 

Disclosures on packaged, processed foods required by section 121 .02(b) shall be located on the 
package so as to be easily found by consumers when viewing the outside of the package. Such 
disclosures shall be in a font size no smaller than the size of the words "Serving Size" on the 
Nutrition Facts label by the United States Food and Drug Administration in 21 C.F.R. § 10 1.9(d) 
and in any color that contrasts with the background of the package so as to be easily read by 
consumers. For foods for which a Nutrition Facts Label is not required, such disclosures shall be 
in a font size at least the same size as the food's listed ingredients at least 25~4, larger than the 
font in the food's listed ingredients and in any color that contrasts with the background of the 
package so as to be easily readable by consumers. A disclosure that satisfies the font and color 
requirements of this rule and is located on the same panel as the Nutrition Facts Label or 
Ingredient List shall be presumed to satisfy the "easily found" requirement. 

FMI does not see a justification for requiring the disclosure to be in a larger font than the 
ingredients listed on a food package. There is no indication that the disclosure information is 
more important to the consumer than the actual ingredients. FMI strongly believes that the AGO 
should provide flexible font size requirements under the rule. · 

CP 121.04 Enforcement and Penalties 
(b) Manufacturer and Retailer Records Retention 
Manufacturers and retailers shall retain records sufficient to demonstrate compliance with this 
rule for three (3) one (1) years six months from the date the manufacturer or retailer, 
respectively, sells the food, and shall make such records available to the Attorney General upon a 
request pursuant to 9 V.S.A. § 2460. Electronic copies of such records are sufficient to comply 
with this subsection. 



FMI does not believe that retailers should be required to retain detailed records under the rule. 
Many retailers will voluntarily keep records to demonstrate compliance under the rule, but 
requiring retailers to maintain records of every item they are selling is unrealistic and incredibly 
costly. If the AGO determines that records are needed; the choice of records should be flexible. 
FMI further believes that stores should be able to develop a record that works best in each 
respective operation. In addition to record flexibility; FMI members do not believe there is a 
need to keep records for more than 6 months. Unpackaged foods in a grocery store are sold fresh 
to consumers and would typically be consumed within a week after purchasing a product. 
Therefore, it is highly unlikely that a consumer would still be in possession of a product longer 
than 6 months. Further, the maintenance of paper-based records requires time, space and imposes 
additional costs with no corresponding benefit to the public. 

Thank you for consideration of these comments. Please don't hesitate to contact me at 
sbarnes«1Hini.org or (202) 220-0614 with any questions. 

Sincerely, 

Stephanie K. Barnes 
Regulatory Counsel 



Subject: 
Attachments: 

NON-GMO comments 
letterhead.pdf 

From: Jonathan M. Rutstein [mailto:breadcho@together.net] 
Sent: Thursday, February 12, 2015 6:48 PM 
To: AGO - Info 
Subject: NON-GMO comments 

My comments on the NON-GMO regulations attached. 

Thank you, 

Jonathan M. Rutstein 

is 

www.avast.com 



Bread & Chocolate, Inc. dba Burnham & Mills ltd 
15 3 8 Industrial Park Road 

PO Box 692 
Wells River, Vermont 05081 

802-429-2920 f 802-429-2990 
breadcho@togeth er.net /www. burnhamandmills .com 

Vermont Attorney General 
William H. Sorrell 

February 12, 2015 

I was not able to attend the February 4th pubic hearing, however I would like to add theses comments to 
the record. 

First, is the page 9 self certifying form. In the section which identifies," lot number or identification 
nmnber." that should be amended to say, UPC Code nun1ber. The reason is that lot codes or numbers 
will change on any given run of the food item and there could be multiple lot numbers on any given 
food item during the course of a year. The UPC number is the single identifying nmnber that belongs 
to that company's product and stays with that product for life. It is the UPC number that traces the lot 
codes not the other way around. Also, when certifying the ingredients per UPC should be identified at 
the time of submitting the form. 

Second, pages 7-8 and this is the weakest part of the legislation and the regulations because it relies on 
the whole instance of self certifying without a Vennont Mark. In the market place there are now two 
third party acceptable marks for Non-GMO ingredients, USDA ORGANIC and the NON GMO 
PROJECT. But in Vermont we will have no third party verification and no coordinated mark. This is 
going to produce all kinds of marks on Vennont products, because Vermont companies will need to 
cmnpete against those products with the verified marks. Imagine the poor consumer trying to figure 
this out it, this is going to cause shelf space confusion. This issue really needs to be addressed for the 
whole process to be legiti1nate. We sell Whole Foods and I can tell you there are not going to accept 
this self certifying process. 

Sincerely, 

Jonathan M. Rutstein, President 



Subject: FW: Comments on Rule 14P057 

From: todd.daloz@state.vt.us [mailto:todd.daloz@state.vt.us] 
Sent: Thursday, February 12, 2015 7:02 PM 
To: Daloz, Todd 
Subject: Comments on Rule 14P057 

The Washington Legal Foundation is submitting comments today on this proposed rule. I apologize, but I was unable to 
figure out how to attach our written comments to this note. Accordingly, I have emailed those comments separately, 
directly to your email address. 



Subject: 
Attachments: 

Comments on Proposed Consumer Protection Rule CP 121, Rule No. 14P057 
Vermont Comments- GM Food Labeling.pdf 

From: Rich Samp [maiito:RSamp@WLF.org] 
Sent: Thursday, February 12, 2015 7:17 PM 
To: Daloz, Todd 
Subject: Comments on Proposed Consumer Protection Rule CP 121, Rule No. 14P057 

Mr. Daloz, 

Attached are the comments of the Washington Legal Foundation regarding the Attorney General's proposed Consumer 
Protection Rule CP 121 regarding the label of foods produced with genetic engineering. 

We very much appreciate this opportunity to comment. 

Richard Samp 
Chief Counsel 
Washington Legal Foundation 



COMMENTS 

of 

WASHINGTON LEGAL FOUNDATION 

to the 

OFFICE OF THE ATTORNEY GENERAL 
STATE OF VERMONT 

Concerning 

CONSUMER PROTECTION RULE 121 -· 
LABELING FOODS PRODUCED 
WITH GENETIC ENGINEERING 

IN RESPONSE TO TI-IE PUBLIC NOTICE PUBLISHED 
ON DECEMBER 17,2014 

February 12, 2015 

Richard A. Samp 
Glenn G. Lammi 
Washington Legal Foundation 
2009 Massachusetts Ave., NW 
Washington, DC 20036 
(202) 588-0302 



WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Avenue, NW 

Washington, DC 20036 
202-588-0302 

Via email (todd.daloz@state.vt.us) 
Todd Daloz, Esq. 
Office of the Attorney General 
1 09 State Street 
Montpelier, VT 05609 

February 12, 20 15 

Re: Proposed Consumer Protection Rule CP 121 
Labeling Foods Produced with Genetic Engineering 

Dear Mr. Daloz: 

Washington Legal Foundation (WLF) appreciates this opportunity to submit comments in 

response to the Attorney General's proposed Consumer Protection Rule CP 121 (the "Proposed 

Rule") regarding the labeling of foods produced with genetic engineering. 

Rule CP 121 is being proposed pursuant to Act 120, which establishes labeling 

requirements for "genetically engineered foods." WLF believes that Act 120 raises serious 

constitutional issues because it imposes significant burdens on the speech rights of food 

n1anufacturers and distributors. We recognize that the Vermont legislature has directed the 

Attorney General to issue regulations governing implementation of Act 120 and that the 

Attorney General is obligated to carry out that function in a manner consistent with the 

legislature's mandate. Nonetheless, in light of the dubious constitutional validity of Act 120 as 

enacted, WLF urges the Attorney General to substantially revise the Proposed Rule in order to 

reduce constitutional objections to the greatest extent possible. 

In particular, Act 120 violates the First Amendment because it is lacks viewpoint 

neutrality. That is, it takes sides on a contentious social issue by imposing a labeling 



Todd Daloz, Esq. 
Office of the Attorney General 
February 12, 2015 
Page2 

requirement on foods produced from genetically modified (''GM") crops but not on foods 

produced from non-GM crops. The constitutional infirmity arising from Act I 20's viewpoint 

discrimination would be lessened if the Proposed Rule were modified to require that all foods 

must include labeling regarding GM foods. WLF notes that Act 120 grants the Attorney General 

broad rulemaking authority, including but not limited to authority to require food labels to state 

that "the Food and Drug Administration does not consider foods produced from genetic 

engineering to be materially different from other foods." Act 120, Section 3. If the Proposed 

Rule' be revised so as to require inclusion of that disclaimer language on all food sold within the 

State, Act I 20's constitutional deficiencies would be less acute. Whatever its merits, doing so 

would largely eliminate Act 120's most glaring First Amendment violation: the Act's blatant 

viewpoint discrimination. 

WLF is also concerned that Act 120 may expose food manufacturers to massive (and 

unwarranted) tort liability. A manufacturer whose food is produced from GM crops and is sold 

in Vermont after July 2016 will be subject to opportunistic private class-action lawsuits under 

Vermont's consumer protection laws, without regard to whether the manufacturer ever intended 

that the food be shipped to Vermont. WLF urges the Attorney General to revise the Proposed 

Rule in order to provide manufacturers with explicit protection from private lawsuits where they 

did not intend their unlabeled product to be sold in Vermont. If Act 120 is allowed to take 

effect, WLF expects that many manufacturers will decide simply to cease doing business in 

Vermont. Such manufacturers should not be subject to tort liability simply because others-who 
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do not themselves face potential liability under Act 120-decide to bring those manufacturers' 

products into the State. 

I. Interests of WLF 

Washington Legal Foundation is a public interest law firm and policy center with 

supporters in all 50 States. WLF regularly appears before federal and state courts and 

administrative agencies to promote free enterprise, individual and business civil liberties, a 

limited and accountable government, and the rule of law. 

To that end, WLF has devoted substantial resources to promoting the free speech rights 

of the business community, appearing before numerous federal courts in cases raising First 

Amendment issues. See, e.g., Sorrell v. JMS Health Inc., 131 S. Ct. 2653 (2011); Nike v. Kasky, 

539 U.S. 654 (2003); United States v. Caronia, 703 F.3d 149 (2d Cir. 2012). In particular, WLF 

has litigated regularly in opposition to government efforts to compel speech. See, e.g., R.J 

Reynolds Tobacco Co. v. FDA, 696 F.3d 1205 (D.C. Cir. 2012); Phillips v. Washington Legal 

Found., 524 U.S. 156 ( 1998). Even under the somewhat relaxed First Amendment standards 

sometimes applied to government regulation of commercial speech, see Central Hudson Gas & 

Elec. Corp. v. Public Serv. Comm 'n, 447 U.S. 557 (1980), WLF does not believe that Act I 20's 

compelled speech requirements can withstand constitutional scrutiny. But because those 

requirements so blatantly discriminate on the basis of viewpoint, WLF contends that they are 

subject to heightened First Amendment scrutiny, which they cannot hope to withstand. 
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II. Statutory Background 

With its adoption of Act 120 in May 2014, Vermont became the first (and thus far only) 

State in the country to require labeling of foods that contain, or may contain, GM ingredients. 

Act 120 requires a "food offered for sale by a retailer [in Vermont] after July 1, 20 16" to be 

labeled as "produced entirely or in part from genetic engineering if it is ... entirely or partially 

produced with genetic engineering." 9 V.S.A. § 3043(a). The Act provides that the packaging 

of "processed food" (defined as any food other than a raw agricultural commodity) that contains 

GM ingredients must bear one of three labels: (1) "produced with genetic engineering''; (2) 

"partially produced with genetic engineering''; or (3) "may be produced with genetic 

engineering." 9 V .S.A. § 3043(b )(3). The "may be" language is reserved for products whose 

manufacturers do not know whether the products contain GM ingredients. 

Manufacturers and wholesalers are strictly liable for selling processed foods containing 

GM ingredients that do not bear the appropriate GM label, 9 V.S.A. § 3048, except that they can 

avoid liability if they obtain from every seller from whom they purchased the product or product 

ingredients a "sworn statement" that the food "has not been knowingly or intentionally produced 

with genetic engineering and has been segregated from and has not been knowingly or 

intentionally commingled with food that may have been produced with genetic engineering at 

any time." 9 V.S.A. § 3044(2). Vermont retailers, on the other hand, are exempt from liability 

for failure to include required labeling on processed foods containing GM ingredients. 9 V .S.A. 

§ 2045(a). Act 120 also exempts a broad array of food sales from its labeling requirements, 
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including food sold by a restaurant or for immediate human consumption. 9 V.S.A. § 3044. The 

Act imposes no labeling requirements on food that does not include GM ingredients. 

Act 120 further provides that violators "shall be liable for a civil penalty of not more than 

$1,000 per day, per product." 9 V.S.A. § 3048(a). It also contemplates lawsuits by consumers 

who purchase improperly labeled products, stating, "Consumers shall have the same rights and 

retnedies as provided under subchapter 1 of chapter 63 of this title.'' 9 V.S.A. § 3048(b). 

III. Proposed Rule CP 121 

The Attorney General's Proposed Rule CP 121 largely tracks the language of Act 120. It 

provides rules governing how GM labels are to be displayed. CP121.02. It authorizes, but does 

not require, such labels to state that FDA "does not consider food produced with genetic 

engineering to be material different from other foods." CP 121.02( c )(ii). The Proposed Rule 

also creates a six-month grace period for manufacturers: it establishes a "presumption" that food 

offered for retail sale before January l, 2017 was packaged and distributed before July 1, 2016 

(the effective date of Act I 20's labeling requirements) and provides that manufacturers will 

generally not be held liable for retail sales during that six-month period-even if the product 

contains GM ingredients yet is not labeled as such. CP 121.04( d). It also states that nothing in 

the Proposed Rule "shall limit the rights and remedies available to ... consumers under any 

other provision ofVermont law, including 9 V.S.A. § 2453." CP 121.05. 

IV. The First Amendment Imposes Significant Constraints on Governments' 
Authority to Compel Individuals or Corporations to Speak 

The Proposed Rule makes no mention of the First Amendment. WLF finds that omission 
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highly surprising given the significant constraints that the First Amendment imposes on the 

authority of Vermont or any other government to compel speech. In light of those constraints, it 

is essential that any government agency charged with implementing a speech-compelling statute 

(such as Act 120) carefully tailor its regulations to ensure that any interference with speech 

rights is kept to a minimum. In an effort to explain WLF's constitutional objections to the Act 

and the Proposed Rule, we briefly outline governing First Amendment principles. 

Both the right to speak and the right to refrain from speaking are "'complementary 

components of the broader concept of individual freedom of mind' protected by the First 

Amendment." R.J Reynolds, 696 F.3d at 1211 (quoting Wooley v. Maynard, 430 U.S. 705, 714 

(1977)). The D.C. Circuit has explained that government efforts to compel speech are generally 

subject to "strict scrutiny," and that "[t]he general rule 'that the speaker has the right to tailor the 

speech[] applies not only to expressions of value, opinion, or endorsement, but equally to 

statements of fact the speaker would rather avoid."' Ibid. (quoting Hurley v. Irish-Am. Gay, 

Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 573-74 (1995)). First Amendment protections 

against compelled speech apply just as fully to corporations as they do to individuals. Ibid. 

When the speech subject to compulsion or restriction is "commercial" in nature-that is, 

speech that "does no more than propose a commercial transaction," Bolger v. Youngs Products 

Corp., 463 U.S. 60, 66 (1983)-the courts have applied a somewhat more relaxed (albeit still 

stringent) standard of review. The Supreme Court has explained that commercial speech is 

"linked inextricably with the commercial arrangement that it proposes," and that "the State's 
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interest in regulating the underlying transaction may give it a concomitant interest in the 

expression itself," thereby suggesting a need to afford the government somewhat more leeway in 

its regulation of commercial speech. Edenjieldv. Fane, 507 U.S. 761,767 (1993). 

When the speech regulation at issue involves commercial speech, the Supreme Court has 

reviewed its constitutionality under the test first articulated in Central Hudson. That test 

requires courts to consider as a threshold matter whether the commercial speech concerns 

unlawful activity or is inherently misleading. 1 If so, then the speech is not protected by the First 

Atnendment. If the speech concerns lawful activity and is not inherently misleading, then the 

challenged speech regulation violates the First Amendment unless regulators can establish that: 

( 1) they have identified a substantial government interest; (2) the regulation "directly advances" 

the asserted interest; and (3) the regulation "is no more extensive than is necessary to serve that· 

interest." Central Hudson, 44 7 U.S. at 566. The evidentiary burden is not light; for example, 

the government's burden to show that a commercial speech regulation advances a substantial 

government interest "in a direct and material way ... 'is not satisfied by mere speculation or 

conjecture; rather, a government body seeking to sustain a restriction on commercial speech 

must demonstrate that the harms it recites are real and that its restrictions will alleviate them to a 

material degree."' Rubin v. Coors Brewing Co., 514 U.S. 476,487 (1995) (quoting Edenfield, 

1 Of course, that threshold issue is not relevant when, as here, the challenged government 
regulation takes the form of compelled speech. In a compelled speech case, the challenger 
asserts the right not to speak, not the right to engage in speech that regulators might conclude is 
inherently misleading or solicits unlawful activity. 
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507 U.S. at 770-71). 

But application of the somewhat relaxed Central Hudson standard of review depends on 

a finding that the government is applying its speech regulations in a manner that is both content-

neutral and viewpoint-neutral. When a statute "imposes burdens [on commercial speech] that 

are based on the content of speech and that are aimed at a particular viewpoint ... [i]t follows 

that heightened scrutiny is warranted." Sorrell v. IMS Health Inc., 131 S. Ct. 2653 (2011). 

Vermont cannot realistically believe that Act 120' s speech regulation could survive heightened 

First Amendment scrutiny; it has never asserted, for example, that the statute serves a 

"compelling'' state interest. Accordingly, for Vermont to have even a plausible chance of 

prevailing against First Amendment challenges to Act 120, it is incumbent on the Attorney 

General to draft regulations that remove any content-based and viewpoint-based speech 

restrictions from the statute. The Proposed Rule includes no provisions designed to ensure 

content and viewpoint neutrality. 

V. Act 120's Most Glaring Constitutional Deficiency Is that It Is a Content
Based and Viewpoint-Based Speech Restriction and Thus Subject to 
Heightened Scrutiny, a Scrutiny It Cannot Withstand 

WLF does not believe that Act 120 can survive scrutiny under the somewhat relaxed 

Central Hudson test. But whether that assessment is correct is not the central focus of these 

comments, because that assessment is not particularly germane to the regulation-drafting 

process. The Vermont legislature has directed the Attorney General to draft regulations that 

implement a food labeling program regarding GM ingredients, and the Central Hudson analysis 
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will be largely the same regardless of how the Attorney General writes the regulations. 

Instead, these comments focus on a more glaring First Amendment-related deficiency in 

Act 120: the statute is neither content-neutral nor viewpoint-neutral. A law burdening speech 

based on its content is '"presumptively invalid" and "can stand only if it satisfies strict scrutiny." 

United States v. Playboy Entm 't Group, Inc., 529 U.S. 803, 813, 817 (2000) (quoting R.A. V v. 

City of St. Paul, 505 U.S. 377, 382 (1992)). Laws that go beyond "mere content discrimination, 

to actual viewpoint discrimination" are even more highly disfavored under First Amendment 

case law. R.A. V, 505 U.S. at 391. 

The discriminatory nature of Act 120 is readily apparent. Its strictures do not apply 

across the board to all food; rather, it applies only to those foods containing GM ingredients. As 

2 In brief, WLF contends that Act 120 itself flunks the Centrall!udson test because it 
does not advance any "substantial interest." Vermont contends that it has a "substantial interest" 
in providing truthful information to consumers who might be interested in learning whether a 
food contains GM ingredients. But the Second Circuit has held that a desire to satisfy curious 
consumers is not a "substantial interest" where (as here) there is no evidence that food 
possessing the labeled characteristic poses any safety concerns or is materially different from 
food that does not possess that characteristic. lnt'l Dairy Foods Assoc. v. Amestoy, 92 F.3d 67 
(2d Cir. 1996) (holding that Vermont lacked a "substantial interest" in requiring milk labels to 
disclose if the milk came from cows that had been treated with the growth hormone rBST, where 
Vermont failed to demonstrate a material difference between such milk and milk from untreated 
cows). Moreover, Vermont cannot demonstrate that Act 120 "directly advances" its interest in 
GM labeling, given that: (1) the statute includes so many exetnptions from the labeling 
requirement; and (2) the Act's mandated language (food "produced with genetic engineering") is 
highly misleading (e.g., one may genetically engineer a plant, but one does not genetically 
engineer a food into existence). Finally, Act 120 flunks Central Hudson's final prong: it does 
not qualify as a "narrowly tailored" regulation of speech because Vermont could have achieved 
its objectives through numerous other means that do not involve compelled speech (e.g., it could 
have increased consumer knowledge by promoting voluntary labeling by manufacturers whose 
products do not contain GM ingredients). 
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food manufacturers have well documented in their numerous submissions to Vermont and to the 

federal court hearing their First Amendment challenge, Act 120 compliance costs are huge; yet 

Vermont has elected to impose those costs on only a subset of 1nanufacturers (those who choose 

to use GM ingredients in their foods). Such manufacturers are placed at an additional 

disadvantage because they must devote valuable space on their labels to the speech being 

compelled by Vermont, while other, favored manufacturers (those who choose not to use GM 

ingredients or have persuaded the legislature to allot them one of the Act's numerous 

exemptions) are free to use that labeling space however they wish. There is only one plausible 

conclusion: Vermont is discriminating in order "to tilt public debate in a preferred direction," 

Sorrell, 131 S. Ct. at 2671; that is, the State is compelling speech from only one segment of the 

business community in order to accommodate those citizens who have political objections to the 

sale of GM food. Such viewpoint-discriminatory speech regulation is facially invalid. R.A. V, 

505 U.S. at 391-92. 

VI. The Attorney General Could Substantially Reduce Act I 20's Content and 
Viewpoint Discrimination by Mandating GM-Related Labeling on All Foods 

If the Attorney General revised the Proposed Rule by exercising his delegated powers to 

mandate OM-related labeling on all foods, that would largely eliminate the viewpoint-

discriminatory aspects of Act 120. WLF notes that Act 120 grants the Attorney General broad 

leeway in his adoption of implementing regulations. For example, Section 3 of the Act states: 

The Attorney General may adopt by rule requirements for the implementation of[ Act 
120], including: ( 1) a requirement that the label required for food produced from 
genetic engineering include a disclaimer that the Food and Drug Administration does 
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not consider foods produced from genetic engineering to be materially different from 
other foods. 

The Act's use of the word "including" when describing the Attorney General's regulation-

drafting authority indicates that, although his explicit authorization extends to requiring food 

containing GM ingredients to include the statement about FDA's views on GM foods, he is also 

authorized to require inclusion of the FDA statement on food that does not contain GM 

ingredients. Indeed, if one assumes that the legislature authorized the Attorney General to 

require the FDA statement because it wanted to more fully inform consumers regarding the 

views of scientific experts on GM foods, there is every reason to conclude that the authorization 

extends to the labeling of all food. 

If Vermont required all foods to bear truthful statements about GM foods, Vermont could 

then more plausibly argue that it is not seeking "to tilt public debate in a preferred direction.'' 

Sorrell, 131 S. Ct. at 2671. If GM labeling is required on all foods, then the substantial costs that 

Act 120 currently imposes only on those manufacturers who have not yielded to political 

sentiments against genetic engineering (e.g., the substantial costs of creating a parallel 

distribution network to ensure that only those goods bearing Vermont's prescribed labeling are 

shipped to Vermont) would be borne equally by all manufacturers. And the Vermont legislature 

cannot plausibly object to the content of such a statement, because it explicitly authorized the 

Attorney General to require the FDA statement's inclusion on the labels of all food that includes 

GM ingredients. 

WLF does not mean to suggest that revising the Proposed Rule would eliminate all 
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serious doubts about the constitutionality of Act 120, or that WLF supports expanded GM 

labeling requirements. Indeed, for the reasons explained above, WLF believes that Act 120 

would violate the First Amendment even if it were stripped of its viewpoint-discriminatory 

aspects and were thus made subject to constitutional review under the more lenient Central 

Hudson test. Nonetheless, revising the Proposed Rule would render the Act as administered less 

acutely unconstitutional. 

VII. The Attorney General Should Revise the Proposed Rule to Reduce Food 
Manufacturers' Exposure to Massive Tort Liability 

WLF is also concerned that Act 120 may expose food manufacturers to massive (and 

unwarranted) tort liability. A manufacturer or distributor whose food is produced from GM 

crops and is sold in Vermont after July 2016 will be subject to opportunistic private class-action 

lawsuits under Vermont's consumer protection laws, without regard to whether the manufacturer 

or distributor ever intended that the food be shipped to Vermont. WLF urges the Attorney 

General to revise the Proposed Rule in order to provide manufacturers and distributors with 

explicit protections from such private lawsuits. 

WLF notes initially that Act 120 does not expressly create a private right of action for 

violations of the Act. The Acfs only reference to private suits is a single sentence in 9 V.S.A. 

§ 3048(b ): "Consumers shall have the same rights and remedies as provided under subchapter 1 

of chapter 63 of this title." The referenced statute is Vermont's consumer protection law, which 

provides: 

Any consumer who contracts for goods and services in reliance upon false or 
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fraudulent representations or practices prohibited by section 2453 ofthis title, or who 
sustains damages or injury as a result of any false or fraudulent representations or 
practices prohibited by section 2453 of this title, or prohibited by any rule or 
regulation made pursuant to section 2453 of this title may sue for appropriate 
equitable relief and may sue and recover from the seller, solicitor, or other violator 
the amount of his or her damages, or the consideration or the value of the 
consideration given by the consumer, reasonable attorney's fees, and exemplary 
damages not exceeding three times the value of the consideration given by the 
consumer. 

9 V .S.A. § 2461 (b). 3 

The Proposed Rule is similarly silent on whether Act 120 creates a private right of action. 

It states merely that "[n]othing in this rule shall limit the rights or remedies available to the State 

of Vermont or to consumers under any other provision of Vermont law, including 9 V.S.A. 

§ 2453." CP 121.05. 

WLF requests that the Attorney General revise CP 121.05 to state explicitly that Act 120 

does not create a private right of action for violation of the Act. While the proposed regulation is 

3 Section 2453, the substantive provision cited by § 2461 (b), states in relevant part: 

(a) Unfair methods of competition in commerce, and unfair or deceptive acts 
or practices in commerce, are hereby declared unlawful. 

* * * 
(c) The attorney general shall make rules and regulations, when necessary and 

proper to carry out the purposes of this chapter, relating to unfair methods of 
competition in commerce, and unfair or deceptive acts or practices in 
commerce ... 

(d) Violation of a rule or regulation as made by the attorney general is prima 
facie proof of the commission of an unfair or deceptive act in commerce. 

9 V.S.A. § 2453. The Attorney General has not issued any regulations, pursuant to§ 2453(c), 
governing whether and when the labeling of foods containing GM ingredients might be deemed 
"unfair or deceptive acts or practices in commerce." 
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undoubtedly correct that the legislature did not intend that the Act would limit previously 

existing rights to seek judicial relief, the fairest reading of the Act is that it also did not intend 

the Act to expand those rights. Instead, the legislature' intended that if consumers felt deceived 

after purchasing food with GM ingredients but lacking GM labeling, they were free to file suit 

under 9 V .S.A. § 2461, but that they would need to establish (as required by pre-existing law) 

that the labeling was "false or fraudulent" or constituted an "unfair or deceptive act[ ] or 

practice[] in commerce." See, e.g., 9 V.S.A. § 3048(b) (providing merely that consumers' 

''rights and remedies" are those "provided under (9 V .S.A. § 2461 ]"). In other words, it did not 

intend to create a new cause of action or to decree that a violation of Act 120 would constitute 

prima facie evidence of an unfair or deceptive act or practice in violation of 9 V .S.A. § 2453(a). 

WLF nonetheless expects that the plaintiffs bar will file numerous suits asserting the 

contrary-that Act 120 does create a private right of action for violations of the GM labeling 

requirements. Given the huge potential damages available in class actions asserting such claims 

(e.g., recovery of the amount paid for the food by each class member, plus punitive damages of 

up to three times the amount paid, plus attorneys' fees), most food manufacturers would likely 

feel coerced into paying substantial settlements for even the most trivial or inadvertent violations 

of the Act. The Attorney General can prevent such unwarranted litigation by amending the 

Proposed Rule to state explicitly that Act 120 does not provide a private right of action for 

violation of labeling requirements. Enforcement of the Act by the Attorney General (per 9 

V.S.A. § 3048) and suits by consumers who can demonstrate (per 9 V.S.A. § 2461(a)) that they 
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were deceived by "false or fraudulent representations" on a product label should be more than 

sufficient to ensure compliance with the Act. 

WLF also requests that the Attorney General revise the Proposed Rule to impose strict 

limits on private lawsuits, or enforcement by the Attorney General, for violations of Act 120. In 

particular, the final rule should specify that no manufacturer or distributor is liable for the sale of 

a mislabeled product containing GM ingredients if it did not intend that the product be shipped to 

Vermont and the product came to Vermont due to the actions of others. A manufacturer of 

processed food has little control over shipments of its product once it passes into the hands of 

wholesalers. There undoubtedly will be instances in which a manufacturer ships to its 

wholesaler goods intended for retail sale in, say, Massachusetts, but the wholesaler nonetheless 

forwards those goods to retailers in Vermont. The Act omits any explicit safe harbor for 

manufacturers in those instances; fairness dictates that the Attorney General write that safe 

harbor into the regulations.4 

Indeed, if Act 120 is allowed to take effect, WLF expects that many manufacturers will 

decide simply to cease doing business in Vermont. Such manufacturers should not be subject to 

tort liability if, against their direct instructions, others decide to bring their processed foods into 

Vermont for resale. WLF notes that Act 120 explicitly exempts retailers from responsibility for 

4 The Attorney General clearly recognizes his statutory authority to create safe harbors; 
indeed the Proposed Rule creates one for processed foods containing GM ingredients and sold at 
retail between July 1, 2016 and January 1, 2017. See CP 121.04(d). While WLF applauds the 
Attorney General for creating that safe harbor, it urges the him to go further in protecting 
manufacturers and distributors from unwarranted liability. 
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selling improperly labeled processed foods containing GM ingredients. 9 V.S.A. § 2045(a). If 

retailers have difficulty finding, say, corn starch for their stores because no manufacturer of corn 

starch is willing to ship its product into Vermont, they would have every incentive to make their 

own arrangements to bring the corn starch into Vermont-knowing that they face no liability if 

the corn starch they sell were later deemed "mislabeled."5 Under those circumstances, there can 

be no justification for holding the manufacturer or distributor liable for the actions of the retailer. 

Accordingly, WLF urges the Attorney General to revise CP 121.04 and CP 121.05 to provide 

that manufacturers and distributors are not responsible for the mislabeling of processed food sold 

in Vermont if the processed food entered Vermont based on actions over which they exercised 

no control. 

5 Indeed, retailers might even be tempted to generate additional income by coordinating 
litigation over their sale of mislabeled processed food. They would be uniquely positioned to 
inform plaintiffs' lawyers of such sales and to line up the purchasers as potential plaintiffs in a 
class action suit against the manufacturer. 
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CONCLUSION 

WLF urges the Attorney General to revise the Proposed Rule· as outlined herein, in order 

to lessen Act I 20's First Amendment deficiencies and to reduce the exposure of food 

manufacturers to unwarranted tort liability. We note that Vermont has been a recidivist with 

respect to violating the First Amendment rights of the business community. Several of the 

landmark court decisions cited in these comments entailed the invalidation of a Vermont statute 

held to violate First Amendment rights. See, e.g., Sorrell v. !MS Health, Inc., 131 S. Ct. 2653 

(invalidating Vermont statute prohibiting truthful speech about doctors' prescribing patterns); 

Int 'l Dairy Foods Assoc. v. Amestoy, 92 F.3d 67 (2d Cir. 1996) (invalidating Vermont statute 

requiring that milk labels disclose if the milk came from cows treated with a growth hormone). 

Particularly given that history, it is incumbent on the Attorney General to closely consider First 

Atnendment issues before issuing the regulations in final form. 

Sincerely, 

Is/ Richard A. Samp 
Richard A. Samp 
Chief Counsel 

Is/ Glenn G. Lammi 
Glenn G. Lammi 
Chief Counsel, Legal Studies Division 
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Formal Comment 

Please see attached a letter from the Beer Institute regarding the GMO Labeling Rule. 

Respectfully submitted, 

Mary Jane Saunders 

General Counsel 

Beer Institute 

440 First Street, NW 

Suite 350 
Washington, DC. 20001 
(202} 737-2337 
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February 12, 2015 

William H. Sorrell 
Attorney General 
Vermont Attorney General Office 
109 State Street 
Montpelier, VT 05609 

Dear General Sorrel!, 

I am writing on behalf of the Beer Institute, the national trade association for U.S. 
brewers and beer importers and industry suppliers, large and small, to express concern 
about the labeling of food products with ingredients that contain any so-called 
genetically modified organisms (GMO). 

As a policy decision, wine, spirits and beer are exempt from GMO labeling requirements. 
We believe that non-alcoholic (NA) beer should be included in the exemption. NA beer 
is an adult beverage. As with regular beer, brewers and importers market NA beer to 
consumers of legal drinking age. 

The process for brewing NA beer is also essentially the same as the process for brewing 
regular beer. The only difference is that at the end of the brewing process, the brewer 

extracts most, but not all, of the alcohol from the NA beer. NA beer is not completely 
alcohol-free. It still contains a small amount of alcohol, generally one-half of one 
percent or less. 

The Beer Institute believes for the reasons outlined above that NA beer should be 
exempt from the Ia beling requirement. 

We appreciate your consideration of this matter. 

Sincerely, 

!~\~~~ 
Mary Jane Saunders 

General Counsel 
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Todd Daloz 
Office oof the Attorney General 
109 State Street 
Montpelier, VT 05609 

RE: PROPOSED RULE CP 121, GMO Labeling 

Dear Todd, 

Thank you for your willingness to keep our organization informed throughout the rulemaking process 
and keeping an open door to dialog. It is not our intent here to comment on the actual statute passed by 
the Vermont Legislature. 

On behalf of the Vermont Retail & Grocers Association, we submit the following comments and 
suggestions on the draft rules: 

1.14 "Packaged" means offered for retail sale, fully or partially contained or wrapped in material, and 
upon which material a manufacturer is identified. For the purposes of this rule, "partially contained or 
wrapped" means more than one third of the food is covered by packaging material. 

We recommend removing the second sentence containing the one~third standard. There is no basis in 
any national or industry food packaging guidelines that refers to one-third. Every item on a store's 
shelves or cooler could have a different amount of packaging and be considered "packaged" for 
purposes of being the manufacturer's responsibility for labeling. 

1.21 "Retailer" means a person located in Vermont offering any raw agricultural commodity or 
processed food for retail sale to consumers in Vermont. 

Retailer definition should be amended to include online retailers selling to consumers in Vermont. It 
would be blatantly unfair to apply the regulation and law only to retailers physically located in Vermont 
while exempting online retailers selling into Vermont from outside the state. 
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2.2.3 Disclosures on packaged, processed foods required by section 121.02(b) shall be located on the 
package so as to be easily found by consumers when viewing the outside of the package. Such 
disclosures shall be in a font size no smaller than the size of the words "Serving Size" on the Nutrition 
Facts label smaller than the font size required for the ingredient listing required by the United States 
Food and Drug Administration in 21 C.F.R. § 101.9(d) and in any color that contrasts with the 
background of the package so as to be easily read by consumers. For foods for which a Nutrition Facts 
Label is not required, such disclosures shall be in a font size at least 25% larger than the font in the 
food's listed ingredients and in any color that contrasts with the background of the package so as to be 
easily readable by consumers. A disclosure that satisfies the font and color requirements of this rule and 
is located on the same panel as the Nutrition Facts Label or Ingredient List shall be presumed to satisfy 
the "easily found" requirement. 

The premise of the statute is to identify if a product uses genetically engineered ingredients. There is no 
reason to require a larger font than the ingredients listed on a food package, unless the statute indicates 
that this information is more important to the consumer than what the product actually contains. 
Additionally there is very limited space on many food labels due to federal labeling requirements. 

CP 121.03 Exemptions and Exceptions 
(g) Food for Immediate Consumption 
(i) An unpackaged processed food that is prepared and intended for immediate consumption. 
(ii) An unpackaged food that is served, sold, or otherwise provided in a restaurant or other establishment 
primarily engaged in the sale of food prepared and intended for immediate consumption. 
(iii)For the purposes of this rule, "prepared and intended for immediate consumption" includes: (1) food 
that is or may be purchased as a "taxable meal" as provided in 32 V.S.A. § 9202(10)(A), (B), (C); and 
(2) food as described in 32 V.S.A. § 9202(1 O)(D)(ii) except that food purchased under the Supplemental 
Nutrition l\ssistance Program as recognized in 32 V.S.A. § 9202(1 O)(D)(ii)(X) shall be subject to 
labeling unless otherwise exempt under this section. 

Establishments where all food, including packaged products, are subject to the meals tax should be 
exempt from the labeling requirements. They are considered for immediate consumption under existing 
Vermont regulations. 

The Supplemental Nutrition Assistance Program part above needs to be examined. For example, a cold 
sandwich may be purchased with SNAP, yet normally the meals tax would apply and be exempt from the 
GMO labeling. It should continue to be exempt. 

VRGA believes that this section be redrafted to exclude deli and store produced bakery products. We 
believe they were intended to be exempt under the food service exemption in the statute. 

CP 121.04 Enforcement and Penalties 
(b) Manufacturer and Retailer Records Retention 
Manufacturers and retailers shall retain records sufficient to demonstrate compliance with this rule for 
three (3) one (1) years from the date the manufacturer or retailer, respectively, sell the food, and shall 
make such records available to the Attorney General upon a request pursuant to 9 V.S.A. § 2460. 
Electronic copies of such records are sufficient to comply with this subsection. 
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Requiring retailers to maintain records of each item they are required to label for any period of time is 
unrealistic and burdensome to stores. A retailer may want to keep some records to prove they are 
labeling properly but we don't believe it is necessary to require it. 

A one-year period might be more appropriate for manufacturers to keep records. 

(d) Presumption of Manufacturer Compliance 
(i) Any packaged, processed food subject to the provisions this rule and offered for retail sale in 
Vermont before January July 1, 2017, that does not comply with this rule is presumed to have been 
packaged and distributed prior to July 1, 2016, and the manufacturer shall not be liable for failure to 
comply with this rule unless there is evidence that the food was distributed on or after July 1, 2016. 

(ii) Upon written request of the Attorney General, any manufacturer of any packaged, processed food 
offered for retail sale before January July 1, 2017, shall provide the Attorney General with 
documentation regarding the labeling and distribution of such food within 10 business days of the date 
of the request. 

With the thousands of shelf stable products on store shelves and a large percentage that may need to be 
labeled undo this law, we recommend that the safe harbor period be extended to one year. Even with a 
full year, there are likely to be many products lawfully brought into the store prior to July 1, 2016, yet 
still on store shelves. Decreasing that time period only serves to increase cost of record keeping and 
looking into complaints of non-compliance that are not founded on any facts. Retailers are allowed to 
sell existing inventory prior to the law's effective date. 

CP 121.05 Scope 
Nothing in this rule shall limit the rights or remedies available to the State of Vermont or to consumers 
under any other provision of Vermont lavv, including 9 V.S.A. § 2453. Consumers shall have the same 
rights and remedies as provided under subchapter 1 of chapter 63 of this title. 

This section appears to expand private right of actions to beyond what was contained in Act 120. 

Again, thank you for your dialog and cooperation in developing these labeling rules. Please let us know 
if you have any questions or need clarification with any of our comments or suggestions. 

Jim Harrison 
President 

148 State Street, Montpelier, VT 05602 T 802-839-1928 F 802-839-1927 



William H. Sorrell, 
Attorney General 
109 State Street 
Montpelier, VT 05609 

Dear Attorney General Sorrell: 

February 12, 2015 

The enclosed material is submitted in support of Vermont's GMO Labeling 
Law, Act 120, and to expose the frivolous lawsuit filed by GMA: 

• Exhibit "C" is entitled GMO LABELING BALLOT MEASURES/ LEGISLATION: 
CASUALTIES OF CITIZENS UNITED DECISION. It is part of a January 2015 
report on the state ·of K-12 public education. 

Exhibit "C" exposes the health risks of GMO crops and processed foods containing 
GMO ingredients, Monsanto's agenda to control the world's food supply, as well as 
Monsanto's man at the FDA responsible for FDA policy. 

Also, be aware of a bill in Congress called the Safe and Accurate Food Labeling Act, HR 
4432, which would unconstitutionally prohibit state-enacted GMO labeling laws. 

I hope this information helps with your lawsuit in some small way. Good luck in court. 

I welcome your comments. 

R?!~s 

~~rowe, Res rcher 
The Constitution xaminer 

6425 196th St. SW #315 
Lynnwood, WA 98036 

~~-------------------------
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The Constitution Examiner 

The Deliberate Dumbing Down of K-12 
Public Education: 

The Role of the Federal Government, 
Corporations & Foundations, 

ALEC and UNESCO 

January, 2015 

PREPARED BY: 

Robert Crowe 
6425 I 96th St. SW #315 
Lynnwood, WA 98036 

RESEARCHER: 
Early American History and the Constitution 

EDITOR: 
The Constitution Examiner Reports 

This report is produced for non-profit educational purposes only, 
in accordance with Title 17 U.S. C., Section 107 
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GMO LABELING BALLOT MEASURES I LEGISLATION • 
CASUAL TIES of CITIZENS UNITED DECISION 

We did not always have the citizens' ballot initiative, or referendum ... in America. Not until the early 20th 
century did people in the states insist on this tool of democracy as a way to overcome what had become 
entrenched corporate and moneyed interests of the last Gilded Age. Now, after the Supreme Court has 
created rights of unlimited corporate campaign spending, we face a new Gilded Age. 

So what has changed since 1917 and past decades of effective ballot initiative campaigns? The U.S. 
Supreme Court has changed. The first blow was the 5-4 decision in a 1978 case in which Bank of Boston, 
Gillette and Digital Corporation sued Attorney General Frank Bellotti to strike down a Massachusetts law 
seeking to keep corporate money out of citizens' initiatives. It was the first time in American history that 
a Supreme Court had struck down an election spending law intended to keep: corporate money out 
of the political process. 

The First National Bank of Boston v. Bellotti decision had been limited by subsequent decisions, but then 
came the 2010 decision in Citizens United v. Federal ElecUon Commission. A new court, led by Chief Justice 
John Roberts, resurrected the Beffotti decision with a vengeance. Now corporations have unprecedented 
First Amendment rights to spend unlimited money in elections and citizens' initiatives, and a new and 
brasher model of corporate spending has emerged. 

Recent experience in other states shows what might be coming soon. For example, Monsanto, Dupont, 
PepsiCo and other corporations spent nearly $50 million in California to defeat a 2012 citizens effort to 
require labeling of foods containing genetically modified organisms. The next year, the same corporations 
defeated a similar initiative in the state of Washington. Of the $20 million spent in Washington to defeat 
the GMO labeling initiative, only $600 came from citizens or business in the state. 1 

Who is Grocery Manufacturers Association? 

The GMA consists primarily of pesticide producers and junk food manufacturers who are going to great 
lengths to violate some of your most basic rights- just to ensure that subsidized, genetically engineered and 
chemical-dependent, highly processed junk food remains the status quo. The primary GM crops grown in the 
US are corn, soy and sugar beets, and the primary Ingredients in processed food are high fructose corn syrup 
(HFCS), hydrogenated vegetable oils (trans fats), and refined sugar. 

Add in all the pesticides and hazardous fertilizers used in this chemical agriculture system, and you have the 
perfect formula for environmental destruction, disease, and premature death. Worse still, without GMO 
labeling, it can be difficult to determine exactly what it is that you're eating. This is the business model the 
GMA is protecting, and labeling GM foods will surely severely cripple it. This is why the GMA is willing to 
resort to everything, from illegal money-laundering schemes to irrational and wholly ludicrous lawsuits arguing 
for "the right" to violate disclosure laws. Their profits depend on keeping you in the dark on GM food. 

On December 5, 2013, the GMA sent a letter to Elizabeth Dickinson, Chief Counsel of the U.S. Food and 
Drug Administration (FDA), informing her that GMA will be filing a Citizen Petition early in 2014 that asks 
FDA to issue a regulation authorizing foods containing ingredients derived from biotechnology to be labeled 
"natural." 

According to the letter, 26 state legislatures are currently considering whether GMOs should be permitted 
in products bearing a "natural" label, and some 65 class-action lawsuits have been filed against food 
manufactures who use GMO ingredients in their "natural" products. 

The GMA essentially wants the FDA to settle the dispute and close the door on future lawsuits - even 
though genetically modified (GM) foods are clearly far from natural. 2 
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The following document was prepared by the Grocery 
Manufacturers Association for use by industry lobbyists, 
it contains factually incorrect and misleading information, 
intended to persuade state lawmakers to reject GMO 
labeling laws in their states . 

• By Grocery Manufacturers Association 

I. WHAT ARE GMOs? 

• Genetically modified organisms (GMOs) are organisms whose genetic material has been altered 
scientifically. 
• Scientists do this to introduce new traits or characteristics to organisms. Their alterations are used to 
improve crop yield by increasing resistance to plant diseases; rqising resistance to pests; lowering water 
requirements- all of which keep production costs down. 
• GMOs are present in nearly eighty percent of the foods consumed in the U.S. 

II. WHAT IS THE ISSUE? 

• GMOs have been the subject of legislation that would require manufacturers to label and distinguish all 
products containing GMOs. 

Ill. WHAT HAS THE FEDERAL GOVERNMENT DONE? 

• The FDA only requires labeling of genetically modified foods if the food's composition is materially altered 
(e.g. the food is modified to include an allergen such as peanut proteins that consumers would not expect 
to be present. 

Food and Drug Administration: 
"The agency is still not aware of any data or other information that would form a basis for concluding that the 

fact that a food or its ingredients was produced using bioengineering is a material fact that must be 
disclosed .... FDA is therefore reaffirming its decision to not require special labeling of all bioengineered foods." 

IV. WHAT DO INDEPENDENT SCIENTIFIC ORGANIZATIONS SAY? 

• "The World Health Organization, the American Medical Association, the U.S. National Academy of Sciences, 
the British Royal Society, and every other respected organization that has examined the evidence has come 
to the same conclusion. 

American Association for the Advancement of Sciences: 
''Consuming foods containing ingredients derived from GM crops is no riskier than consuming the same foods 
containing ingredients from crop plants modified by conventional plant improvement techniques." 

V. WHAT HAS HAPPENED IN OTHER STATES? 

• No state has implemented a GMO labeling requirement. (As of 30 January 2014) 
• Maine and Connecticut have passed GMO legislation. However, the Maine and Connecticut labeling laws 
are dormant and do not go into effect until the following conditions are met: (1) Four other Northeastern states 
(not including Maryland) must enact GMO labeling legislation; (2) One of the states passing GMO legislation 
must border Connecticut/Maine respectively; and (3) The four Northeastern states must have a combined 
population of at least 20 million. 
• California's Proposition 37 in 2012 requiring GMO labeling was defeated. 
• Washington's Initiative 522 in 2013 requiring GMO labeling was defeated. 

2 
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VI. IS THERE A CONSTITUTIONAL ISSUE? 

• Yes, under the First Amendment, commercial speech has protections which prohibit the government from 
colllQelling certain statements. See Central Hudson Gas & Elec. Corp. v. Public Service Comm'n of New 
York 447 U.S. 557 (1986) 
• State labeling statutes have been overturned for violating the First Amendment. In 1996, the Second 
Federal Circuit in the case of IDFA v. Amestoy, applied the test found in Central Hudson Gas and blocked 
a Vermont law that required dairy producers to label milk from cows treated with a growth hormone. The court 
explained that Vermont's stated interests in adopting the law- strong consumer interest and the public right 
to know- were not substantial enough to justify the functional equivalent of a warning about a production 
method that has no discernible impact on a final product. 

VII. WHAT IS THE RISK TO YOUR STATE OF ADOPTING AGMO LABELING LAW? 

• The first state to implement a GMO labeling law will be sued on the constitutional grounds seen in IDFA v . 
Amestoy. 
• Litigation in this area could be long, cost!y and will probably be decided by the Supreme Court. 
• Your state would proceed with almost no regulatory or scientific basis for a unique labeling requirement. 
• Your state would proceed despite not being a part of the "trigger" mechanism required in the Maine and 
Connecticut legislation. 3 

Monsanto: From Chemical Company to Seed Company 

In the early years, the St. Louis biotech giant helped pioneer such leading chemicals as DDT, PCBs, and 
Agent Orange. Unfortunately, these breakthroughs had a tendency to kill stuff. And the torrent of lawsuits that 
comes from random killing put a crimp on long-term profitability. 

So Monsanto hatched a less lethal, more lucrative plan. The company would attempt to take control of the 
world's food supply. 

It began in the mid-'90s, when Monsanto developed genetically modified (GM) crops such as soybeans, 
sugar beets, and wheat. These Franken-crops were immune to its leading weed killer, Roundup. That meant 
that farmers no longer had to till the land to kill the weeds, as they had done for hundreds of years. They 
could simply blast their entire fields with chemicals, leaving GM crops the only thing standing. Problem 
solved. 

The so~called no-till revolution promised greater yields, better profits for the family farm, and a heightened 
ability to feed a growing world. But there was one small problem: Agriculture had placed a belligerent 
strongman in charge of the buffet line. 

Monsanto knew that it needed more than genetically modified crops to squeeze out competitors so it also 
began buying the biggest seed businesses, spending $12 billion by the time its splurge concluded. The 
company was cornering agriculture by buying up the best shelf space and distribution channels. All its 
boasting about global benevolence began to look much more like a naked power grab. 

Seed prjces soared. Between 1995 and 2011. the cost of soybeans increased 325 percent. The price of corn 
rose 259 percent. And the cost of genetically modified cotton lumped a stunning 516 percent. 

Instead of feeding the world, Monsanto simply drove prices through the roof, taking the biggest share for 
itself. A study by Charles Benbrook, a research professor at Washington State University, found that rapidly 
increasing seed and pesticide costs were tamping farmers' incomes. 

To further corner the field, Monsanto offered steep discounts to independent dealers willing to restrict 
themselves to mostly selling Monsanto products. And the arrangements brought severe punishment if 
independents ever sold out to a rival. 

3 
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Intel had run a similar campaign within the tech industry, only to be drilled by the European Union with a 
record $1.45 billion fine for anti-competitive practices. Yet U.S. regulators showed little concern for 
Monsanto's expanding power. 

Today, Monsanto seeos cover 40 percent of American's crop acres- and 27 percent worldwide. 

It didn't used to be like this. At one time, seed companies were just large-scale farmers who grew various 
strains for next year's crop. Most of the innovative hybrids and cross-breeding was done the old-fashioned 
way, at public universities, and the results were shared publicly. 

"It was done in a completely open-sourced way," says Benbrook. "Scientists at the U.S. Department of 
Agriculture exchanged all sorts of seeds with other scientists and researchers all over the world. This free 
trade and exchange of plant genetic resources was the foundation of progress in plant breeding. And in less 
than a decade, it was over." 

Seeds of Destruction 
The first crack appeared in 1970, when Congress empowered the USDA to grant exclusive marketing rights 
to novel strains, with two exceptions: Farmers could replant the seeds if they chose, and patented varieties 
had to be provided to researchers. 

But that wasn't enough. Corporations wanted more control, and they got it with a dramatic, landmark 
Supreme Court decision in 1980, which allowed the patenting of living organisms. The decision was intended 
to increase research and innovation. But it had the opposite effect, encouraging market concentration. 

Monsanto would soon go on its buying spree, gobbling up every rival seed company in sight. It patented the 
best seeds for genetic engineering, leaving only the inferior for sale as conventional non-GM brands. 

Biotech giants Syngenta and DuPont both sued, accusing Monsanto of monopolistic practices and a 
"scorched earth campaign" in its seed company contracts. But instead of bringing reform, the companies 
reached settlements that granted them licenses to use, sell and cross-develop Monsanto products. 

It wasn't until 2009 that the Justice Department, working in concert with several state attorneys general, 
began investigating Monsanto for anti-trust violations. But three years tater, the feds quietly dropped the case. 

The "Seed Police" 
Historically, farmers have been able to save money on seeds by using those produced by last year's crops 
for the coming year's planting. But such cost-saving methods are largely a thing of the past. Monsanto's thick 
contracts dropped like shackles on the kitchen tables of every farmer who used the company's seed, allowing 
Monsanto access to farmers' records and fields and prohibiting them from replanting leftover seed, essentially 
forcing farmers to buy new seed every year- or face up to $3 million in damages. 

Armed with lawyers and private investigators, the company has embarked on a campaign of spying and 
intimidation to stop any farmer from replanting seeds. 

Farmers call them the "seed police", using words such as ~~gestapo" and "mafia" to describe the company's 
tactics. Monsanto's agents fan out into small towns, where they secretly videotape and photograph farmers, 
store owners, and co-ops; infiltrate community meetings; and gather information from informants. Some 
Monsanto agents pretend to be surveyors; others confront farmers on their land and try to pressure them into 
signing papers that give Monsanto access to their private records. 

In one case, Monsanto accused Indiana farmer David Runyon of illegally using its soybean seeds. Runyon 
claims the company threatened to sue for patent infringement, despite documentation proving that he'd 
bought non-patented seed from local universities for years. Monsanto's lawyer claimed the company had an 
agreement with the Indiana Department of Agriculture to search his land. ~ 
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One problem: Indiana didn't have a Department of Agriculture at the time. 

Infiltrating the Highest Levels of Government 
Monsanto has spent more than $10 million on campaign contributions in the past decade - and another $70 
million on lobbying since 1998. The money speaks so loudly that Congress has become tone-deaf. 

In fact, the U.S. government has become Monsanto's de facto lobbyist in countries distrustful of GM safety. 
Two years ago, WikiLeaks released diplomatic cables showing how the feds had lobbied foreign governments 
to weaken laws and encourage the planting of genetically modified crops in third world countries . 

These days, the company has infiltrated the highest levels of government. It has ties to the Supreme Court 
(former Monsanto lawyer Clarence Thomas), with former and current employees in high level posts at the 
USDA and the FDA. 

But the real coup came when President Obama appointed former Monsanto vice president (for public policy) 
Michael Taylor as the FDA's new Deputy Commissioner for Foods. 

-At the same time that Monsanto was cornering the food supply, its principal products- GM crops- were 
receiving less scrutiny than an NSA contractor. 

Monsanto understood early on that the best way to stave off bad publicity was to limit research. Prior to a 
recently negotiated agreement with major universities, the company had severely restricted access to its 
seeds. Filmmaker Bertram Verhaag's 2010 award-winning documentary, Scientists Under Attack: Genetic 
Engineering in the Magnetic Field of Money, noted that nearly 95 percent of genetic-engineering research 
is paid for and controlled by corporations like Monsanto. 

Meanwhile, former employees embedded in government make sure the feds never get too nosy . 

Michael Taylor has turned that into an art form. During an early '90s stint with the FDA. he helped usher 
bovine growth hormone milk into the food supply and authored the decision that kept the government out of 
Monsanto's GM crop business. ("substantial equivalence") 

We've Got a Bigger Problem Now 
So far, it appears that the GM revolution has done little more than raise the cost of food. 

A 2009 study by Doug Gurian-Sherman, a senior scientist with the Union of Concerned Scientists, looked 
at four Monsanto seeds and found only minimal increases in yield. Since GM crops cost more to produce, 
their economic benefit seemed questionable at best. 

"It pales in comparison to other conventional approaches," says Gurian-Sherman. "It's a lot more expensive, 
and it comes with a lot of baggage .... like pesticide use, monopoly issues, and control of the seed supply." 

Use of those pesticides has soared as weeds and insects become increasingly resistant to them. Since GM 
crops were introduced in 1996, pesticide usage has increased 404 million pounds. Last year, Syngenta, one 
of the world's largest pesticide makers, reported that sales of its major corn-soil insecticide more than 
doubled in 2012, a response to increased resistance to Monsanto's pesticides. 

Part of the blame belongs to a monoculture that developed around farming. Farmers know it's better to rotate 
crops and pesticides and leave fields fallow for a season. But when corn prices are high, who wants to grow 
a less profitable crop? The result has been soil degradation. more static yields. and an epidemic of weed and 
insect resistance. 

Weeds and insects are fighting back with their own law: that of natural selection. Last year, 49 percent of 
surveyed farmers reported Roundup-resistant weeds on their farms, up from 34 percent the year before. The 
problem costs farmers more than $1 billion annually. 

5 



·~ 

·~ 
I~ 

I~ 

Pests like Roundup-resistant pigweed can grow as thick as your arm and more than six feet high, 
requiring removal by hand. Many farmers simply abandon weed~chocked fields. 

In order to kill the pests, chemical giants like Monsanto and Dow are developing crops capable of 
withstanding even harsher pesticides, resulting in an endless cycle of greater pesticide use at commensurate 
financial and environmental cost. 

Nature, as is proved so often before, will not be easily vanquished. 

Mary-Howells Martens, an organic grain farmer in New York says, "We are not making our agriculture more 
resistant to environmental stress, not lowering the amount of pesticides, and not creating a sustainable 
agricultural system that works." 4 

FDA GMO Policy 

When FDA scientists were asked to weigh in on what was to become the most radical and potentially 
dangerous change in our food safety- the introduction of genetically modified (GM) foods- memo after 
memo describing toxins, new diseases, nutritional deficiencies, and hard-to-detect allergens were 
kept secret. These documents were adamant that the technology carried "serious health hazards," 
and required careful, long-term research, including human studies, before any genetically modified 
organisms (GMOs) could be safely released into the food supply. 

But the biotech industry rigged the game so that neither science nor scientists would stand in the way. They 
placed their own man in charge of FDA policy and he wasn't going to be swayed by feeble arguments related 
to animal or human safety. No, he was going to do what corporations had done for decades to get past these 
types of policy concerns. He was going to lie. 

When the FDA was constructing their GMO policy in 1991-2, their scientists were clear that gene spliced 
foods were significantly different and could lead to ''different risks" than conventional foods. But official . 
pol'icy declared the opposite, claiming that the Fr:>A knew nothing of significant differences, and 
declared GMO substantially equivalent. This fiction became the rationale for allowing GM foods on the 
market without any required safety studies whatsoever, or labeling of GM-contalning products. The 
determination of whether GM foods were safe to eat was placed entirely in the hands of companies that made 
them- companies like Monsanto. 

GMO's were rushed onto our plates in 1996. Over the next nine years, multiple chronic illnesses in the US 
nearly doubled- from 7% to 13%. Allergy-related emergency room visits doubled between 1997 and 2002 
while food allergies, especially among young children, skyrocketed. We also witnessed a dramatic rise in 
asthma, autism, obesity, diabetes, digestive disorders, and certain cancers. 

In January of this year (201 0), Dr. P.M. Bhargava, one of the world's top biologists, stated that after reviewing 
600 scientific journals, he concluded that the GM foods in the US are largely responsible for the increase of 
many serious diseases. 5 

Michael Taylor & the Revolving Door Between 
Monsanto and the US Government 

• 1976 -Staff attorney FDA, Executive Assistant to the Commissioner. 

• 1981 -Private practice at King & Spaulding, a Washington D.C. law firm, listing Monsanto 
among its clients. (He established and ted the firm's food and drug law practice.) 

• 1991 - FDA: Newly created post of Deputy Commissioner of Policy. 
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• 1994-1996 - Moved to US Department of Agriculture (USDA), where he was Administrator 
of the Food Safety and Inspection Service . 

• Between 1996 and 2000- After briefly returning to King & Spaulding, he then went to work 
for Monsanto as a Vice President for Public Policy . 

• In June 2000 he joined the think tank Resources For the Future, in the position of Senior 
Fellow and Director of RFF's Center for Risk Management, where he published two 
documents on U.S. Aid for African Agriculture . 

• On July 9, 2009 he returned to government as Senior Advisor to the FDA Commissioner. 

• On January 13, 2010 he was appointed to another newly created post at the FDA, this 
time as Deputy Commissioner for Foods. 6 

Twenty-Six Countries Ban GMOs 

A few years ago, there were sixteen countries that had total or partial bans on GMOs. Now there are at least 
twenty-six, including Switzerland, Australia, Austria, China, India, France, Germany, Hungary, Luxembourg, 
Greece, Bulgaria, Poland, Italy, Mexico and Russia. Significant restrictions on GMOs exist in about sixty other 
countries. 

Restraints on trade in GMOs based on phyto-sanitary grounds, which are allowed under the World Trade 
Organization, have increased. Already, American rice farmers face strict limitations on their exports to the 
European Union, Japan, South Korea and the Philippines, and are banned altogether from Russia and 
Bulgaria because unapproved genetically engineered rice "escaped" during open-field trials on GMO rice. 
Certain Thai exports- particularly canned fruit salads containing papaya to Germany, and sardines in soy 
oil to Greece and the Netherlands- were recently ba_nned due to the threat of contamination by GMOs. 

The Case against GMOs Gains Strength 
The case against GMOs has strengthened steadily over the last few years. Critics say that genetic 
engineering disrupts the precise sequence of a food's genetic code and disturbs the functions of neighboring 
genes, which can give rise to potentially toxic or allergenic molecules or even alter the nutritional value of 
food produced. The Bt toxin used in GMO corn, for example, was recently detected in the blood of pregnant 
women and their babies, with possibly harmful consequences. 

A second objection concerns genetic contamination. A GMO crop, once released in the open, reproduces 
via pollination and interacts genetically with natural varieties of the same crop, producing what is called 
genetic contamination. According to a study published in Nature, one of the world's leading scientific journals 
Bt corn has contaminated indigenous varieties of corn tested in Oaxaca, Mexico. 

Third, a GMO, brought into natural surroundings, may have a toxic or lethal impact on other living things. 
Thus, it was found that Bt corn destroyed the larvae of the monarch butterfly, raising well ground fears that 
many other natural plant and animal life may be impacted in the same way. 

Fourth, the benefits of GMOs have been oversold by the companies, like Monsanto and Syngenta, that 
peddle them. Most genetically engineered crops are either engineered to produce their own pesticide in the 
form of Bacillus thurengiensis (Bt) or are designed to be resistant to herbicides, so that herbicides can be 
sprayed in massive quantities to kill pests without harming the crops. It has been shown, however, that 
insects are fast developing resistance to Bt as well as to herbicides, resulting in even more massive 
infestation by the new superbugs. No substantial evidence exists that GM crops yield more than 
conventional crops. What genetically engineered crops definitely do lead to is greater use of pesticide, which 
is harmful both to hum~ns and the environment. 
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A fifth argument is that patented GMO seeds concentrate power in the hands of a few biotech corporations 
and marginalize small farmers. As the statement of the eighty-one members of the World Future Council put 
it, "While profitable to the few companies producing them, GMO seeds reinforce a model of farming that 
undermines sustainability of cash-poor farmers, who make up most of the World's hungry. GMO seeds 
continue farmers' dependency on purchased seed and chemical inputs. The most dramatic impact of such 
dependency is in India, where 270,000 farmers, many trapped in debt for buying seeds and chemicals, 
committed suicide between 1995 and 2012.n 

Some studies have sought to counter these accusations against GMOs, but they have been discredited by 
revelations that they were funded by biotechnology firms or conducted by researchers close to them . 

The Philippines as GMO Battlefield 
The key battleground in the battle over GMOs has shifted, over the years, from the developed to the 
developing world. The GMO advocates have deployed their big guns to convince African, Asian and Latin 
American governments to shift to GMOs. Among them are Bill and Melinda Gates, Columbia University 
economist Jeffrey Sachs, and Oxford economist Paul Collier, who argues that Africa needs a new "Green 
revolution" based on genetically engineered seeds because it missed out on the first one, which was 
prompted by chemical-intensive agriculture . 

The Philippines is one such battleground. Even as many other countries have tightened their controls over 
GMOs, the Philippine government has become more and more liberal in its granting of licenses for GMO 
production. According to Greenpeace Southeast Asia, it has allowed the importation of sixty genetically 
modified plants and plant products for direct use as food and feed or for processing, an additional eight GM 
plant varieties for propagation, and twenty~one modified plant varieties for field testing in Philippine soil. 
Despite concerns about its impact on the environment, Bt corn now has 750,000 hectares of Philippine land 
devoted to it. According to Greenpeace Southeast Asia spokesman Daniel Ocampo no GMO application has 
ever been rejected, which is rather shocking given the controversy over their use. 

A key reason for the liberal treatment of GMOs is the revolving door among government, academia and 
corporations. For instance, three of the most recent directors of the prestigious Institute of Plant Breeding of 
the Institute of Plant Breeding of the University of the Philippines at Los Banos have either joined biotech 
multinationals or gone to work on projects funded by them. They also serve as members of or advisers to 
government bodies that oversee biodiversity. 7 

Safe and Accurate Food Labeling Act of 2014 
HR 4432 Would Prohibit State-Enacted GMO Labeling Laws 

On April 9, 2014, a bill was introduced in the US House of Representatives to define a national standard and 
associated policies in relation to the disclosure of goods containing genetically modified organisms (GMOs) 
which would be largely voluntary in terms of meaningful participation. The bill called the "Safe and Accurate 
Food Labeling Act favors large conglomerates, which produce and sell heavily processed and packaged 
foods in America increasingly seen as unhealthy, by allowing the continued use of GMO ingredients with no 
warning to consumers. 

In the past 2 years, processed food manufacturers and distributors as well as biotech companies like 
Monsanto who license GMO crops, have been working with lobbyist groups on a national campaign to create 
these favorable laws at the federal level of the US government. The campaign is designed to prevent 
individual states from passing laws that would mandate labels and other regulation of GMO crops, 
which would in essence protect profits and resist positive change. 

The proposed structure of laws and the intended goals has been no secret since at least November 2013 
and now has officially been submitted as a bill by the 'corporate business friendly Koch Brothers backed' 
Congressman Mike Pompeo from Kansas 
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Reuters 
A Republican congressman from Kansas introduced legislation on Wednesday that would 
nullify efforts in multiple states to require labeling of geneticafly modified foods. 

The bill, dubbed the "Safe and Accurate Food Labeling Act" was drafted by U.S. Rep. Mike 
Pompeo from Kansas, and is aimed at overriding bills in roughly two dozen states that would 
require foods made-with genetically engineered crops to be labeled as such. 

The bill specifically prohibits any mandatory labeling of foods developed using bioengineering. 

The debate over GMO foods has emerged from lonely corners of the Internet to reach the national spotlight 
after concerned activists have spread awareness of the dominant presence of genetically modified crops in 
the United States food supply. Biotech and corporate food processors have hidden the use of GMO 
crops for 20 years from Americans while using legalese wordplay to prevent labeling and meaningful 
regulation at the national level which has allowed over 75% of the US food supply to be tainted by 
GMO ingredients. The exposure of GMO and subsequent backlash has been a result of initiatives like the 
March Against Monsanto which has fueled resistance to the crony capitalist cooperation that controls US food 
production. As a result, a critical mass of people are aware of the processes and Americans in more that half 
the 50 states have used local state resources to propose laws that would provide protection where the federal 
government has failed in the form of mandatory label laws and GMO bans. 

In response to the public relations problems, the network of food processors and commercia! outlets has 
rallied lobbyist groups to usurp the entire movement of local laws to create a minimal "voluntary" national 
label standard. The Grocery Manufactures Association (GMA), who's members include the largest processed 
and packaged food brands as well as stores that sell the products, has led efforts to oppose label laws in 
various states, along with other groups that mainly focus on the profit stream of food production. The state 
label campaigns in California and Washington proved to be fairly'expensive to stop. Washington's label fight 
took "22 million in donations from food and agricultural companies- including a $7.2 million contribution from 
the Grocery Manufacturers Association, funded by a number of processed and packaged food brands" 
according to Sa/on. 

A more accurate picture was noted by Center for Food Safety. 

Koch Industries' subsidiary, Georgia~Pacific, is a member of the Grocery Manufacturers 
Association which donated more than $7 million against the recent Washington State 
ballot initiative to label GE foods. Monsanto, another GMA member, was the single largest 
contributor to that campaign. Between Washington State and California, Monsanto, 
GMA (including Georgia-Pacific), and others, have contributed over $67 million to keep 
consumers in the dark about GE foods. 

If that amount were applied to the 50 states, the tally would top $1 billion, an unsustainable amount for 
corporate balance sheets, dictating the need for a comprehensive plan to oppose labels from the top down. 

The next major steps in the progression of preventing GMO labels was to create a bill framework using the 
combined lobbying power to leverage federal control assets into maintaining an environment friendly to 
processed GMO foods and find a willing Congressional sponsor to champion the cause. 

The GMO food lobby found its sponsor in Kansas Congressman M1ke Pompeo. 

RT.com 
The Coalition said in February that it would seek to empower the US Food and Drug 
Administration (FDA) "to establish federal standards for companies that want to voluntarily 
label their product for the absence-of or presence-of GMO food ingredients." In addition, 
the Coalition proposes the FDA mandate labels for GMO food or ingredients that the agency 
deems a "health, safety or nutrition issue." ... 
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liThe legislation we're proposing would preclude state legislation that conflicts with 
the federal standards," GMA president Pamela Bailey said of the Coalition's aim, 
The Hill reported. 

Federal standards like the ones the Coalition has called for are necessary to 
Hguard against a costly, unnecessary and inefficient state-by-state system," 
a November memo among the GMA~Ied industry groups said. 

Pompeo, a Republican from Kansas, has numerous ties to Charles and David Koch, 
heads of the formidable multinational corporation Koch Industries. 

Meet Mike Pompeo 
Th;nkProgress 
Pompeo isn't just another Wall Street-friendly, pro-polluter GOP radical (his initial response to the BP oil 
disaster was to say that he "fervently" hoped the government wouldn't "overreact"), he is essentially a 
subsidiary of the Koch brothers' business empire. 

-Pompeo developed much of his wealth from a firm he founded, Thayer Aerospace 
which he ran with investment funds from Koch Industries. According to a December 
11, 1998 article in the Wichita Business Journal "[Pompeo's] company's capital base is 
drawn from Wichita's Koch Venture Capital, a division of Koch Industries." Pompeo 
sold Thayer in 2006. 

Pompeo still relies on Koch for his private wealth. After the sale of Thayer, Pompeo 
became President of Sentry International, a business specializing in the manufacture and 
sale of equipment used in oilfields. Sentry International is a partner of Koch Industries 
through its Brazilian distributor, GTF Representacoes & Consultoria. 

-Pompeo won his Republican primary largely with the support of Koch Industries' 
PAC, which gave him one of his largest endorsements in March. Despite the fact that Koch 
Industries is the recipient of tens of millions in federal contracts, Pompeo boasted about· 
the endorsement; 'The employees of the Koch Companies have jobs here in the Wichita 
because of their own hard work and creativity, not because a federal agency deemed it 
to be so." 

-With $31,400 in contributions from KOCHPAC, Koch Industries is by far the greatest 
contributor to Pompeo's campaign. The second largest contributor, the law firm Bartlit 
Beck LLP, gave $7,200 to the campaign. As ThinkProgress first uncovered, Koch 
Industries also works with Democracy Data & Communic~tions, a firm specializing 
in helping major corporations to activate their employees politically. 

-Pompeo has leaned on Americans for Prosperity (AFP), the right-wing Tea Party 
group founded and financed by David Koch. On August 28, 2009, Pompeo spoke at a 
large Tea Party rally organized by AFP, and AFP has used its extensive Kansas-based 
staff to mobilize dozens of other right-wing events in and around the 4th Congressional 
District. In addition to the rallies and Tea Party events, AFP has touted Pompeo for 
signing onto its pledge to ignore climate change. The Kansas chapter of AFP was 
previously run by Alan Cobb, who once served as a chief lobbyist for Koch Industries. 
Cobb is now coordinating state efforts nationwide for AFP. 

-According to his campaign biography, Pompeo's only substantive political 
experience appears to be his stint as a trustee of the Flint Hills Center for Public 
Policy, a Koch-organized front formerly known as the Kansas Policy Institute. 
The Flint Hills Center for Public Policy is staffed primarily with Koch-funded 
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venues and limits it to the same federal venue which originally kept it from being discussed. 

Salon 
Pompeo's bill conveniently prevents anyone from discussing the many nuances of the 
debate, taking the decision out of the states'- and consumers'- hands. (Emphasis 
added) 8 

According to FDA.gov, FDA authority comes from the US Constitution. In particular, the Federal 
government's power over interstate Commerce. 

But, the Constitution grants no such power. 

Article I, Section 8 

Article I, Section 8, of the US Constitution lists the enumerated.powers of the Federal Government. By 
definition, any power not enumerated, is a power thatthe Federal Government may not exercise, a 
principle made more clear by a careful reading of the Ninth and Tenth Amendments. 

Amendment IX: 
The enumeration in the Constitution of certain rights shall not be construed to deny or 
disparage others retained by the people. 

Amendment X: 
The powers not delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people. 

In other words, any power not delegated by the Constitution (found in the enumerated powers) is reserved 
for the States, or the people. 

During debate about the ratification of the Bill of Rights, James Madison had this to say: 

''It has been said that in the Federal Government they are unnecessary, because the 
powers are enumerated, and it follows, that all that are not granted by the Constitution 
are retained; that the Constitution is a bill of powers, the great residuum being the 
rights of the people; and, therefore, a bill of rights cannot be so necessary as if the 
residuum was thrown into the hands of the Government. 

I admit that these arguments are not entirely without foundation; but they are not conclusive 
to the extent which has been supposed. It is true, the powers of the General Government 
are circumscribed, they are directed to particular objects; but even if government keeps 
within those limits, it has certain discretionary powers with respect to the means, which 
may admit of abuse to a certain extent. .. " 

There is no logical argument to be made to support the idea that the Constitution is anything other than 
an absolute prohibition against federal power beyond the strict limits of Article I, Section 8. 

Once we've established this, we can conclude that the vast majority of the Federal government's actions 
lie outside the confines of Article I, Section 8, and are therefore unlawful. This sounds like an extreme 
position but it is precisely what Alexander Hamilton said in June of 1788. 

"No legislative act, therefore, contrary to the Constitution, can be valid. To deny this, 
would be to affirm that the deputy is greater than his principal; that the servant is 
above his master; that the representatives of the people are superior to the people 
themselves; that men acting by virtue of powers, may do not only what their powers 
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do not authorize, but what they forbid." 

The Commerce and General Welfare Clauses 

A discussion of this nature is incomplete without addressing the abuse and perversion of the Commerce 
and General Welfare Clauses of the Constitution our government has been guilty of. Let's first examine 
the General Welfare Clause. 

Article I, Section 8, Clause 1: 
The Congress shall have the power to lay and collect taxes, duties, imports and excises, 
to pay the debts and provide for the common defense and general welfare o( the United 
States! but all duties, imposts and excises shall be uniform throughout the United States: 

Specifically, Clause 1 grants the Federal Government the power of taxation. That's it. No more, no less. 
All the tax collected may only be used to "provide for the common defense and general welfare of the 
United States" pursuant to the following clauses in Article I, Section 8. There is no logical argument to 
support that Clause 1 somehow supercedes the subsequent clauses, granting the Federal Government 
powers not granted among them. One of the stated purposes of the Constitution is to "promote the general 
welfare." It does violence to the language and intent of the Constitution to argue that Clause 1 somehow 
gives the Federal Government any power beyond simple taxation. Furthermore, we need to keep in mind 
the meaning of the phrase "general welfare." By definition general welfare, benefits everyone equally. 
Federal entitlement programs, though often justified by the "General Welfare Clause," by definition are 
not general welfare, but rather specific welfare for the recipients of the benefit, ano thus, completely and 
utterly in violation of both the spirit and the letter of the Constitution. 

Commerce Clause 

Article I, Section 8, Clause 3: 
To regulate Commerce with foreign nations, and among the several States, and with 
the Indian Tribes; 

To correctly understand the meaning of the Commerce Clause, we must determine which definition was 
intended for "commerce." Commerce with foreign Nations and with the Indian Tribes is clearly "foreign 
commerce." The question remains, with respect to "among the several States" is it inland or foreign 
commerce? Notice the phrase in question is "among the several States," not "between the several States." 

Between: From one to another,- passing from one to another, noting exchange of actions 
or intercourse. 

Among: Conjoined or associated with, or making part of the number. 

Gordon S. Wood in his book The Radicalism of the American Revolution noted: 

This growing belief that domestic commerce of the United States was "incalculably more 
valuable" than foreign commerce, and that "the home market for productions of earth and 
manufactures is of more importance than all foreign ones" represented a momentous 
reversal of traditional thinking. "Commerce" in the eighteenth century had usually referred 
exclusively to international trade. Now it was being equated with all exchanges taking 
place within the country, exchanges in which both parties always gained. 

We can conclude from this that the Commerce Clause, as it was written, was not ever intended to give the 
Federal Government authority to regulate trade between the States, and most certainly not the authority 
to regulate trade between the citizens of the States. The phrase "commerce among the several states" 
meant international commerce that crossed state lines. The clause was only intended to give the Federal 
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Government power to control this international trade. Furthermore, it gave the Federal Government the 
power to prevent the port States from enacting de-facto taxes against the other states on imports by 
levying heavy import taxes. (See: Article I, Section 9, Clause 6) 

This is even more apparent when we consider that one of the great discussions of the day centered on 
the concept of Mercantilism. Mercantilism was the idea that maintaining a positive trade balance with 
foreign nations was of paramount importance. The Commerce Clause gave the Federal Government the 
authority to pursue this policy. 

Another very important thing to consider is that the Founders worded the Constitution with extreme care. 
They used the words "State," "People," and "I)S Government" to mean specific things. 

If the Founders had meant the Commerce Clause to regulate exchange of commodities between 
inhabitants of the States, they would have instead written "commerce between the people," but they didn't. 

Examining the Wickard vs. Filbum Supreme Court decision of 1942 in this light leads to the undeniable 
conclusion that the Supreme Court got it all wrong. In this decision, the Court erroneously used the 
Commerce Clause to assert that the Federal Government could regulate the ability of a farmer (Roscoe 
Filburn) to grow and consume crops on his own land. The Federal Government had enacted legislation 
that prescribed limits on wheat production based on the acreage that the farmer owned. Filburn was 
exceeding the limits. but consuming the excess wheat entirely on his own farm. The Court argued that 
because this had an impact on the wheat available on the open market, and this affected interstate 
commerce, it could be regulated. The absurdity of this is crystal clear after we examine what the 
Commerce Clause really means, but it was to have a lasting impact on the structure of the Federal 
Government. This one case effectively did away with the entire basis of the Constitution, because 
now the Federal Government could effectively regulate every facet of commerce. It turned 
"enumerated powers into "unlimited power." 

You either agree with Thomas Jefferson that the Constitution is a strict and unbending restraint on Federal 
power, or you agree with Rep. Nancy Pelosi that it serves no limit at all and we live in an oligarchy instead 
of a Constitutional Republic. There is no room for compromise. There is no "moderate" middle ground. Any 
argument to the contrary is simply indefensible within the confines of the context and language of the 
document. 

''I consider the foundation of the Constitution as laid on this ground: That 'all powers not 
delegated to the United States, by the Constitution, nor prohibited by it to the States, are 
reserved to the States or to the people.' To take a single step beyond the boundaries 
thus specifically drawn around the powers of Congress, is to take possession of a 

' boundless field of power, no longer susceptible of any definition." 9 -Thomas Jefferson 

James Madison explained the regulation of commerce among the States was strictly ''a negative and 
preventive provision against injustice among the States themselves, rather than as a power to be 
used for the positive purposes of the General Government ... " (Thus, the Commerce Clause, as it 
applies to Interstate Commerce, is limited to the power of Congress to grant or withhold consent for a State 
to impose taxes on imports or exports.) 10 

Article I, Sections 9 and 10 placed restrictions on the power to tax commerce on both the Federal 
Government and the States: 

Section 9, Clause 5: 
No tax or duty shall be laid on articles exported from any State. 
Section 9, Clause 6: 
No preference shall be given by any regulation of commerce or revenue to the ports of 
one State over those of another; nor shall vessels bound to, or from~ one State, be 
obliged to enter, clear, or pay duties in another. 
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Section 10, Clause 2: 
No State shall, without the consent of Congress, lay anyimposts or duties on imports or 
exports, except what may be absolutely necessary for executing its inspection laws; and 
the net produce of all duties and imposts, laid by any State on imports or exports, shall 
be for the use of the Treasury of the United States; and all such laws shall be subject to 
the revision and control of the Congress. 
Section 10, Clause 3: 
No State, shall without the consent of Congress, lay any duty on tonnage ... 11 

The best authority on the "Commerce Clause: is The Federalist Papers, written during 1787-1788 by 
Alexander Hamilton, James Madison, and John Jay, in order to explain the Constitution to the People and 
induce them to ratify it: 

In Federalist No. 22, Alexander Hamilton wrote: 

"The interfering and unneighborly regulations of some States, contrary to the true spirit of the Union, have, 
in different instances, given just cause of umbrage and complaint to others, and it is to be feared that 
examples of this nature, if not restrained by a national control, would be multiplied and extended till they 
became not less serious sources of animosity and discord than injurious impediments to the intercourse 
between the different parts of the Confederacy. 'The commerce of the German empire is in continual 
trammels from the multiplicity of the duties which the several princes and states exact upon the 
merchandises passing through their territories, by means of which the fine streams and navigable rivers 
with which Germany is so happily watered and rendered almost useless.' Though the genius of the people 
of this country might never permit this description to be strictly applicable to us, yet we may reasonably 
expect, from the gradual conflicts of State regulations that the citizens of each would at length come to be 
considered and treated by the others in no better light than that of foreigners or aliens.'' 12 

In Federalist No. 42, James Madison wrote: 

"The defect of power of the existing Confederacy to regulate the commerce between its several members 
is in the number of those which have been clearly pointed out by the experience. To the proofs and 
remarks which former papers have brought into view on this subject, it may be added that without this 
supplemental provision, the great and essential power of regulating foreign commerce would have been 
incomplete and ineffectual. A very material object of this power was the relief of the States which 
import and export through other States from the improper contributions levied on them by the 
latter. Were these at liberty to regulate the trade between State and State, it must be foreseen that 
ways would be found out to load the articles of import and export, during the passage through 
their jurisdiction, with duties which would fall on the makers of the latter and the consumers of the 
former. We may be assured by past experience that such a practice would be introduced by future 
contrivances; and both by that and a common knowledge of human affairs that it would nourish unceasing 
animosities, and not improperly terminate in serious interruptions of the public tranquility. To those who 
do not view the question through the medium of passion or of interest, the desire of the commercial States 
to collect, in any form, an indirect revenue from their uncommercial neighbors must appear not less 
impolitic than it is unfair; since it would stimulate the injured party be resentment as well as interest to 
resort to less convenient channels for their foreign trade. But the mild voice of reason, pleading the cause 
of an enlarged and permanent interest, is but too often drowned, before public bodies as well as 
individuals, by the clamors of an impatient avidity for immediate and immoderate gain. 

The necessity of a superintending authority over the reciprocal trade of confederated States has 
been illustrated by other examples was well as our own. In Switzerland, where the Union is so very 
slight, each canton is obliged to allow to merchandises a passage through its jurisdiction into other 
cantons, without an augmentation of the tolls. In Germany it is a law of the empire that the princes and 
states shall not shall not lay tolls or customs on bridges, rivers, or passages, without the consent of the 
emperor and the diet; though it appears from a quotation in an antecedent paper that the practice in 
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this, as in many other instances in that confederacy, has not followed the law, and has produced there the 
mischiefs which have been foreseen here. Among the restraints imposed by the Union of the Netherlands 
on rts members, one is that they shall not establish imposts disadvantageous to their neighbors without 
the general permission." 13 

Mandatory GMO Food Labeling Ballot Measures I Legislation 

Vermont: Act 120 (2014) 
Oregon: Measure 92 (2014) 
Colorado: Proposition 105 (2014) 
Washington: Initiative 522 (2013) 
California: Proposition 37 (2012) 

Vermont: Act. 120 (20 14) 

After 20 years of battling Monsanto and corporate agribusiness, food and farm activists in Vermont, backed 
by a growing movement across the country (were) on the verge of a monumental victory- mandatory labels 
on genetically engineered foods and a ban on the routine industry practice of labeling GMO-tainted food as 
"natural." 

On April 16, 2014, the Vermont Senate passed H. 112 by a vote of 28-2, following up on the passage of a 
similar bill in the Vermont House last year. The legislation (passed) through a House/Senate conference 
committee before landing on Governor Peter Shumlin's desk, for final approval. 14 

On May 8, 2014, Governor Shumlin signed Vermont's GMO labeling law, making Vermont the first state that 
will require labels on genetically engineered foods! The law will require labels on genetically engineered foods 
sold at retail outlets in Vermont, and will go into effect on July 1, 2016. The law would also prohibit labeling 
products produced with genetic engineering as "natural," "1 00% natural" or "all natural." 

On July 21, 2014 the Vermont Public Interest Research Group (VPIRG) and the Center for Food Safety 
(CFS), jointly represented by counsel from Vermont Law and CFS, formally moved to defend Vermont's 
genetically engineered food labeling law, Act 120. The groups filed legal papers to intervene on behalf of the 
State of Vermont in order to assist in defending Act 120 from a legal challenge brought by the Grocery 
Manufacturers Association (GMA) and other food industry trade associations. GMA, which represents the 
country's largest food manufacturers, sued Vermont just over a month after the law was signed . 

Rural Vermont will consider filing an amicus of "friend of the court" brief at the appropriate time if VPIRG and 
CFS gain party status. 

On Friday, August 8, 2014, Vermont Attorney General Bill Sorrell defended Vermont's new labeling law with 
a 51 page federal court filing. He asked the court to throw out a lawsuit seeking to overturn the law filed by 
the Grocery Manufacturers Association, the National Association of Manufactures, International Dairy Foods 
Association and the Snack Foods Association. 15 

The four groups that filed the lawsuit are saying that Vermont's mandatory labeling law is unconstitutional, 
even though in an analysis of our First Amendment rights, attorneys at Emord & Associates have determined 
that labeling GMO's is far from unconstitutional. This privilege is in fact protected under the Bill of Rights. 

Grocery Manufacturers Association said in a statement about the lawsuit: 

"Vermont's mandatory labeling law- Act 120- is a costly and misguided measure that 
will set the nation on a path toward a 50-state patchwork of GMO labeling policies that do 
nothing to advance the health and safety of consumers. 
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Act 120 exceeds the state's authority under the United States Constitution and in light of 
this GMA has filed a complaint in federal district court in Vermont seeking to enjoin this 
senseless mandate." 

Though Vermont did pass the bill with a vote, Attorney General William Sorrell advised lawmakers that they 
would face a lawsuit by the GMA, and: 

" ... it would be a heck of a fight, but we would zealously defend the law." 

According to the GMA: 

"Act 120 imposes burdensome new speech requirements- and restrictions- that will 
affect, by Vermont's count eight out of every ten foods at the grocery store. Yet Vermont 
has effectively conceded this law has no basis in health, safety, or science. That is why 
a number of product categories, including milk, meat, restaurant items and alcohol, are 
exempt from the law. This means that many foods containing GMO ingredients will not 
actually disclose that fact. 

The First Amendment dictates that when speech is involved, Vermont policymakers cannot 
merely act as a pass-through for the fads and controversies of the day. It must point to 
a truly 'governmental interest,' not just a political one." 

The GMA believes the federal government has a right over states to decide if GMOs should be labeled. 

"The U.S. Food & Drug Administration, the U.S. Department of Agriculture and the 
Environmental Protection Agency have both the mandate and expertise to incorporate 
the views of all the stakeholders at each link in the chain from farm to fork." the 
association said. 

The lawsuit, filed at U.S. District Court in Burlington, contends the Food & Drug Administration has "confirmed 
the safety of more than 100 genetically engineered crops for human consumption" since 1994. 16 

Oral arguments in the case tentatively are scheduled for early January. Sorrell's team, which includes high
powered Washington, D.C. law firm Robbins, Russell, will argue to dismiss the lawsuit. 17 

GMA Countersues the State of Washington- and Loses 

Setting the Stage 
During last year's 1-522 ballot campaign to label genetically modified organisms (GMOs) in Washington State, 
the Grocery Manufactures Association (GMA) came up with a devious, and illegal, money-laundering scheme 
to protect the identity of members who donated funds to the opposing campaign. 

You might remember that several major food companies experienced major backlash from consumers when 
their contributions to the 2012 anti-labeling campaign in California (Prop. 37) came to light, and those 
donating to the Washington campaign certainly wanted to avoid the same fate. 

Unfortunately, this illegal move helped the GMA defeat 1-522. The GMA was sued by Attorney General Bob 
Ferguson in 2013, who accused them of intentional money laundering and violating state campaign 
disclosure laws. 

According to the filed complaint, the GMA began plotting and planning how to best defeat Initiative 522 back 
in December of 2012, placing particular emphasis on the establishment of a separate GMA fund to "combat 
current threats and better shield individual companies from attack." 

A previous ,botitico report revealed that a key aspect of the GMA's plan for combating GMO labeling efforts 
17 . 



across the US included pursuit of statutory federal preemption- a law that prevents a labeling requirement. 

This is but one part of a detailed, five-pronged strategic plan to keep its members from having to reveal what 
their foods are made of. The documents released through the Attorney General also revealed quite a bit 
about the GMA's strategic plan by what they hide. 

Large sections of the documents are redacted, including: 

• A portion under the heading "Industry Image Efforts," which appears to be related to the 
GMA's plan for addressing "attackers," Le. people and organizations working toward 
letting you know what's in your food. 

·Under the subhead "Industry Image Campaign," it is revealed that a PR firm, the name 
of which is redacted, ''has been retained to help develop a comprehensive program for 
execution in 2014." The details of this plan are redacted. 

• A section redacted in its entirety is titled, "Examining Options for Conveying Information 
to Consumers." 

• Also redacted is the name of an entity that "understands the need for continued opposition 
to the efforts at the state level to impose mandatory labels and has directed GMA staff to 
continue to oppose such efforts." 

·Also redacted are several pages-worth relating to the Association's long-term plans to 
quench GMO transparency issues. 

The GMA was actually forced to reveal the donors to their aggressive anti-labeling campaign, but they're 
continuing to insist that they should be allowed to hide their donors in order to "speak with one voice" for the 
interests of the food industry. 

Since then, GMA has again removed its online membership list. Clearly, there's a concerted effort to hide who 
is behind this radical front group. You can still find the cached members list on web.archive.org however. 

In its countersuit, the GMA requested that the case against them be dismissed, but Thurston County Superior 
Court Judge Christine Schaller has ruled against them. As reported by Nation of Change: 

" ... the states' case againstthe (GMA) will move fotward, rejecting the GMA 's motion to 
dismiss the case completely based on constitutional grounds ... Scha!ler ruled that the 
state's campaign laws require the formation of a political committee, and disclosures were 
constitutionally applied ... 

Hopefully as the trial proceeds, the 300 food and beverage manufacturers who illegally 
contributed to the GMA 's slush fund will/earn their lesson. These companies include 
Coca-Cola, Pepsi, Frdo Lay, General Mills, and more." 

Attorney General Ferguson appeared heartened by the ruling, stating it was time to hold the GMA 
accountable. 

"Today's ruling is an important step in our work to hold the Grocery Manufacturers Association 
accountable for the largest campaign finance concealment case in Washington history ... 
We intend to send a strong message to all: If you want to engage in political campaigns in 
Washington, you have to play by the rules." 18 

A side-by-side comparison of the four Mandatory GMO labeling ballot measures, California Proposition 37 
(2012), Washington Initiative 522 (2013), Oregon Measure 92 (2014), and Colorado Proposition 105 (2014), 
leave little doubt why these measures failed. 

Between 2012 and 2014, the Biotech and Food industries outspent supporters of the four ballot measures 
by between $9,624,347 and $36,900,000, alloWing them to saturate TV and Radio with Ads that falsely 
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claimed labeling foods with GMO ingredients would raise grocery prices, hurt family farmers, and enrich trial 
lawyers. They unleashed "scientific" testimonials manufactured by fran~ groups, claiming GMO foods are safe 
for human and animal consumption, 

CALIFORNIA PROPOSITION 37 (2012) 

TOTAL CAMPAIGN CASH: 
Supporters $ 8,700,000 
Opposition $45,600,000 

VOTE 'YES'- TOP 5 CONTRIBUTORS: 

1. Organic Consumers Fund $1,334,865 
2. Mercola Health Resources $1,115,000 
3. Kent Whealy $1,000,000 
4. Nature's Path Foods $ 660,709 
5. Dr. Bronner's Magic Soaps $ 566,438 

VOTE 'No'- TOP 5 CONTRIBUTORS: 

1. Monsanto $8,112,867 
2. E.l. Dupont $5,400,000 
3. PepsiCo Inc. $2,145,000 
4. GMA , $2,002,000 
5. DOW ArgoSciences $2,000,000 

Bayer Cropscience $2,000,000 
BASF Plant Science $2,000,000 
Syngent Corporation $2,000,000 

NEWSPAPER EDITORIAL OPINION- SUPPORT 

• The Bay Area Reporter 
• Marin Independent Journal 
• North County Times 
• San Francisco Bay Guardian 

NEWSPAPER EDITORIAL OPINION- OPPOSED 
• Contra Costa Times 
• Daily Democrat 
• The Fresno Bee 
• Long Beach Press Telegram 
• Los Angeles Daily News 
• Los Angeles Times 
.. Merced Sun-Star 
• The Modesto Bee 
• Orange County Register 
• The Press-Enterprise 
• Redding Record Searchlight 
• The Sacramento Bee 
• The San Bernardino Sun 
• San Diego Union-Tribune 
• San Francisco Chronicle 
• San Jose Mercury News 
• Santa Cruz Sentinel 
• Ventura Country Star 
• Victorville Daily Press 

Continued 
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WASHINGTON INITIATIVE 522 (2013) 

TOTAL CAMPAIGN CASH: 
Supporters $ 8,431,294 
Opposition $22,009,926 

· VOTE 'YEs'- TOP 5 CONTRIBUTORS: 

1. Dr. Bronner's Magic Soaps $1,750,000 
2. Organic Consumers Fund $ 380,000 
3. Mercola Health Resources $ 250,000 
4. Organic Consumers Fund* $ 200,000 
5. Presence Marketing Inc. $ 200,000 

VOTE 'No'- TOP 5 CONTRIBUTORS: 
1. Monsanto $5,374,411 
2. DuPont Pioneer $3,880,159 
3. PepsiCo $1,620,899 
4. Bayer CropScience $1,091,654 
5. Nestle USA $1,052,742 

NEWSPAPER EDITORIAL OPINION- SUPPORT 
• The Stranger 
• The Inlander 

NEWSPAPER EDITORIAL OPINION- OPPOSED 

• The Spokesman-Review 
• Yakima Herald-Republic 
• The Seattle Times 
• The Columbian 
• The Olympian 
• Tri-City Herald 
• The Longview Daily News 
• The News Tribune 
• The Wenatchee World 

*Organic Consumers Fund to Label GMOs 
in WA State 

Continued 



CALIFORNIA PROPOSITION 37 (2012) 

POLL- SUPPORT PROP. 37 
FIRST & LAST POLL 

Source: Dates Support 
USC Dornsife/LA Times 9/17-23 61% 
California Business 

Roundtable 10/21-28 39.1% 

ELECTION RESULTS 
Votes 

X 'YES' 6,088,714 48.6% 
.'\:f' 'No' 6,442,371 51.4%21 

COLORADO PROPOSITION 105 (2014) 

TOTAL CAMPAIGN CASH: 
Supporters $ 729,233 
Opposition $12,677,388 

VOTE YES- TOP 5 CONTRIBUTORS: 
1. Food Democracy Action $230,000 
2. Dr. Bronner's Magic Soaps $ 57,410 
3. Organic Consumer Fund $ 50,000 
4. Alex & Anna Bogusky $ 50,000 
5. John Foraker $ 35,000 

VOTE NO- TOP 5 CONTRIBUTORS: 
1 . Monsanto $4,755,278 
2. PepsiCo $1,650,000 
3. Kraft Foods $1,030,000 
4. Coca-Cola $ 831 ,000 
5. General Mills $ 820,000 

NEWSPAPER EDITORIAL OPINION- SUPPORT 
• Daily Camera 

Newspaper Editorial Opinion - Opposed 
• The Denver Post 
• Longmont Times-Call 
• The Aurora Sentinel 
• Post Independent 
• The Gazette 
• Steamboat Today 

Continued 
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WASHINGTON INITIATIVE 522 {2013) 

POLL- SUPPORT 1-522 
FIRST & LAST POLL 

Source: Dates Support 
Elway Poll 9/3-5 66% 
KING 5 News 10/22 45% 

ELECTION RESULTS 
Votes 

X 'YES' 857,511 48.91% 
if 'No' 895,557 51.09% 22 

OREGON MEASURE 92 (2014) 

TOTAL CAMPAIGN CASH: 
Supporters $11,256,754 
Opposition $20,881,101 

VOTE YES -TOP 5 CONTRIBUTORS: 
1. Dr. Bronner's Magic Soaps $2,172,634 
2. Center for Food Safety $1,228,000 
3. Mercola Health Resources $1,050,000 
4. Organic Consumers Fund $ 680,000 
5. Tom Hormell $ 500,000 

VOTE No- TOP 5 CONTRIBUTORS: 
1. Monsanto $5,958,750 
2. DuPont Pioneer $4,518,150 
3. PepsiCo $2,350,000 
4. Coca-Cola $1,170,000 
5. Dow AgroSciences $1,157,150 

NEWSPAPER EDITORIAL OPINION- SUPPORT 
• Mail Tribune 
• Register-Guard 
• Skanner 
• Ashland Daily Tidings 
• Baker City Herald 

NEWSPAPER EDITORIAL OPINION- OPPOSED 
·Oregonian 
• Portland Mercury 
• Portland Tribune 
• Statesman Journal 
• Dalles ChroniCle 

Continued 



COLORADO PROPOSITION 105 {2014) OREGON MEASURE 92 (2014) 

POLL- SUPPORT PROP. 105: POLL- SUPPORT MEAS. 92: 
Source: Oates Support FIRST & LAST POLL 

Suffolk University 10/18-21 29.8% Source: Dates 

X 'YES' 
~ 'No' 

Summary: 

OHM 6/25-30 
Elway Research 10/26-27 

ELECTION RESULTS ELECTION RESULTS 
Votes Votes 
694,738 34.53% General Election: 

1,317,288 65.47% 21 X 'YES' 752,687 
r:l 'No' 753,489 

Recount: 
X 'YEs' 752,737 
r:l 'No' 753,574 

GMO Crop Ban Measures (2014) 

Humboldt County (Calif.) "Genetic Contamination Prevention Measure" 
GMO Ban Initiative, Measure P 

Support 
77% 
42% 

49.97% 
50.03% 

49.97% 
50.03% 22 

"The purpose of the proposed ordinance is to prohibit the propagation, cultivation, raising, or growing of 
genetically modified organisms in Humboldt County. The ordinance would make it unlawful for any person, 
partnership, corporation, firm, or legal entity of any kind to cultivate, raise, or grow genetically modified 
organisms in Humboldt County .... The ordinance does not apply to organisms created by traditional breeding 
or hybridization, or to microorganisms created by moving genes or gene segments between unrelated 
bacteria. 

Background: 
Prior to Measure P ... the only area of agriculture that used GMO seeds widely was feed corn growers who 
used "Roundup-Ready" corn, particularly as dairy cattle food. 

Measure P passed with a vote of 61.18%. Humboldt County now joins bordering Mendocino and Trinity 
counties in prohibiting the growing of GMO crops, expanding the GMO-free zone in Northern California. 23 

Background: 

Jackson County (Ore.) Genetically Modified Organism Ban 
Measure 15-119 (2014) 

The multinational Swiss corporation called Syngenta grew genetically modified seeds on over 20 small plots 
throughout Jackson County. These seeds were then shipped to other areas where they were used to 
produced a large portion of the commercial sugar beet seeds used around the country. 

Operations such as these Syngenta seed plots were outlawed by Measure 15-119. 

Measure 15~119 passed with a vote of 65.98%. Owners of two alfalfa farms that grow genetically enhanced, 
Roundup-Ready, crops filed a lawsuit on November 18, 2014. The farmers hope to compel the County to 
either overturn Measure 15~119 or provide the farmers with a $4.2 million settlement to cover the costs of 
destroying their current crop and restricting the most profitable use of their land. The lawsuit specifically 
argues that the GMO ban violates the state's Right to Farm Act. 

The County decided to delay enforcement of Measure 15-119 until the lawsuit filed by the alfalfa farmers is 
settled. 24 21 



Josephine County (Ore.) Genetically Modified Organism Ban 
Measure 17-58 (2014) 

Summary: 

~his me~sure banned the production or cultivation of any genetically modified or engineered crop within the 
oundanes of Josephine County. Measure 17-58 gave exceptions to "state or federally licensed medical 

~esearch institutions, medical laboratories, or medical manufacturing facilities engaged in licensed medical 
ro?uction, or medical research involving genetically modified organisms." It also allowed farmers and 

cultJvators with genetically modified crops already planted, 12 months to harvest and cease growth of such 
crops. 

Background: 

Passage of the measure is critical to the agricultural economy of Josephine County, larger rogue Valley and 
many other regions across Oregon. The Rogue Valley is a principal seed-growing region for many 
~rops, including beets and chard. GMOs directly threaten the economic viability of the organic seed 
tndustry in this valley because of the potential of cross-contamination from genetically engineered 
~rops t~at have been planted nearby. If pollen from GMO sugar beets, for example, is carried by the wind 
w~~ POllinates an organic crop of beets, then the owner of that farm will be raising GMO crops next year and 

1 
no longer have a truly organic or natural product. 

Measure 17-58 passed with a vote of 58.25%. 26 

Maui County (Hawaii) Genetically Modified Organism Moratorium Initiative (2014) 

Summary~ Section 1: · 
~~~ t:awaii Constitution states that the Public Trust Resources (including but not limited to the land, water, 

arr) shall be conserved and protected for current and future generations. 

Jhe ~enetically Engineered (GE) Operations and Practices occurring in Maui County (also known as GMO) 

1 r~diff:rent than GE food production farming and therefore pose different circumstances, risks and concerns. 
~E au1 County, GE Operations and Practices include the cultivation of GE seed crops, experimental 

te~t crops, and extensive pesticide use including the testing of experimental pesticides and their 
cornbmations in what is effectively an outdoor laboratory. 

~he citizens of Maui County call for a suspension of all GE Operations and Practices within the County 

0/~ug.h a Temporary Moratorium Initiative until an Environmental Public Health Impact Statement analysis 
and e 'n:Pacts stemming from GE Operations and Practices and their associated pesticide use is provided 

reviewed by County Council. 

MarcH · 
Th on urn Amendment or Repeal - Section 6: 
See ~ounty may consider proposed amendments to, or repeal of, the Temporary Moratorium provided in 
(E~~on 6 for any specific GE Operation or Practice if an Environmental and Public Health Impacts Study 
pro IS) described in Section 7 has been completed for such GE Operation or Practice. The passage of any 
thi Pose~ amendment or repeal of the Temporary Moratorium for any such GE Operation or Practice under 
a s S~ctron shall require: (1) County Council and citizens review of the EPHIS (detailed in Section 8.2a); (2) 
b:~bllc hearing; (3) affirmative vote of at least two-thirds (2/3) of the council membership; (4) a determination 
do e County Council that passage of the amendment or repeal pertaining to such GE Operation or Practice 
ge~s n~t result in significant harm and will result in significant benefits to the health of present and future 
and eratlons of Maul citizens, significantly supports the conservation and protection of Maul's natural beauty 
re .all natural resources, including but not limited to land, water, air, minerals and energy sources, as 

1 ~Udtred Under the Public Trust Doctrine embodies in the Hawai'i State Constitution, under Article XI, Section 
n the environment. 26 

~~nsanto and Dow AgroSciences spent a record breaking $7 million in its failed attempt to defeat the Maui 
unty Voter initiative that will temporarily ban genetically engineered farming- if it survives a legal 
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challenge by the companies. 

Both companies issued statements to that effect on November 5th, following passage of the ban. 

From Monsanto: 
"We believe this referendum is invalid and contrary to long established state and federal laws that 
support both the safety and lawful testing and planting of GMO plants. If effective, the referendum will 
have significant negative consequences for the local economy, Hawaii agriculture and our business on the 
island. We are committed to ongoing dialogue as we take steps to ask the court to declare this initiative is 
legally flawed and cannot be enforced. Monsanto and other allied parties will be joining together in this effort." 

From Dow AgroSciences: 
"Dow AgroSciences is confident in the safety of our farming operations on Maui County and the 
safety of our products that have been reviewed and approved by federal and state agencies. With more 
than 170 local employees living and working in Molokai and Kauai, we understand the negative impact that 
this ban would have on the community, the local economy and our agriculture in Hawaii. As a longtime 
community member, we are proud of our operations and of our contributions to the islands. Dow 
AgroSciences is committed to an ongoing dialogue concerning these issues. However, we believe that the 
ban would be illegal, and we intend to protect our legal rights." 

Even though the ballot initiative passed, the County has agreed not to enforce the bill until March, after 
Monsanto and Dow AgroSciences and several local organizations sued to block it. The delay provides time 
for federal Judge Barry Kurren to rule on whether the bill is legal. Judge Kurren has already struck regulations 
on the seed industry passed in Kauai and the Big Island, ruling that such county measures improperly 
preempt state law, 27 

According to an article by investigative reporter Jon Rappoport, Judge Barry Kurren and his wife Faye have 
many connections to biotechnology in the state of Hawaii. First, Faye W. Kurren used to be president of the 
University of Hawaii Foundation. This is a big deal because back on September 6, 2011, Monsanto donated 
$500,000 to the university to establish the Monsanto Research Fellows Fund for plant science, One year 
before that, Monsanto gave $100,000 for their scholarship fund. Second, Faye also served as a trustee of 
the Nature Conservancy, a conservation organization with an established relationship with Monsanto. As a 
matter of fact, the company itself specifically writes this on their official website: 

"Monsanto has supported the Nature Conservancy for years." 

Faye W. Kurren is currently serving as a board member for the First Hawaiian Bank, which has openly 
praised GMOs. One of the quotes on the banks official website reads as follows: 

"Kauai is an ideal research laboratory for the seed corn industry because at least three crops 
per year can be grown, compared to Mainland operations that can produce only one to two. 
As a result Kauai's seed corn industry continues to expand its crop base and infrastructure. 
There are currently five parent seed corn operations on the island: [biotech GM giants] 
Pioneer Hi-Bred International, Inc., Syngenta, Dow, Monsanto, and BASF." 

Faye W, Kurren has been a part of many organizations with established relationships with Monsanto. Jon 
Rappoport summed up this dilemma best when he wrote the following: 

"These academic, corporate, non-profit, bank connections are part of Hawaii's overall social 
and political networks which form a 'community of interest.' What would happen if Judge 
Kurren suddenly ruled against Monsanto? How many shocks would ripple out into protected 
interests? How many social friendships would suddenly collapse? How embarrassing would 
it be to 'honor' those connections and friendships and moneyed interests by siding with 
Monsanto?'' 28 
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Jon Rappoport goes on to describe the workings of the Nature Conservancy: 

• Until at least the fall of 2011, Judge's Kurren's wife, Faye, was a trustee of the Nature 
Conservancy (TNC), a 6-billion-dollar environmental group. 

• TNC specializes in working with mega-corporations, who donate major money, in 
return for receiving TNC's "good housekeeping seal of approval" as friends of the 
environment. 

• In 2011, TNC leveraged a blockbuster deal with Dow Chemical. Dow pledged a $10 
million donation. In exchange, Dow could forthwith use the TNC logo on its site and 
all its products. 

·Faye, Barry's wife, was a trustee at TNC, who took $10 million from Dow. 
• Among TNC's council are business persons from Monsanto, Coca Cola, and of 
cou~e.Dow. · 

• Among TNC's corporate funders are again Monsanto, Dow, Coca Cola, DuPont, 
and Pepsi - all members of the GMA. 

·The TNC website does not mention one thing about GMO's being toxic to the 
environment. 29 

NOTE: 
Bold, underline- Emphasis added 
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Why 2012-2014 GMO Labeling Ballot Measures Failed 

A review of all four labeling campaigns established two major reasons why these measures failed: 

(1) Supporters were out-funded, allowing the opposition, led by Monsanto, to saturate TV 
and Radio with Ads that falsely claimed labeling foods with GMO ingredients would raise 
grocery prices, hurt family farmers, and enrich trial lawyers. They unleashed "scientific" 
testimonials manufactured by front groups, claiming GMO foods are safe for human and 
animal consumption. 
(2) The most prominent newspapers in each state published Editorial Opinions recommending 
a "No" vote. 

Total Campaign Cash 
California Proposition 37 Washington Initiative 522 Colorado Proposition 105 Oregon Measure 92 
Supporters: $ 8,700,000 Supporters: $ 8,431,294 Supporter's: $ 729,233 Supporters: $11,256,754 
Opponents: $45,600,000 Opponents: $22,009,926 Opponents: $12,677,388 Opponents: $20,881,101 

THE POWER OF THE PRESS: 

The Seattle Times, joined by every major newspaper in Washington, published an Editorial recommending 
a "No vote" on Initiative 522. In response, I sent a 19 page report supporting GMO labeling to the Editorial 
Board, followed by a Letter to the Editor. The Times, maintained its position throughout the course of the 
campaign, by failing to publish even one letter in support of the initiative. 

The following article entitled THE MYTH OF A FREE PRESS, was written by Chris Heges, a Pulitzer prize-winning 
journalist: 

"The mass media blindly support the ideology of corporate capitalism. They laud and 
promote the myth of American democracy- even as we are stripped of civil liberties 
and money replaces the vote. They pay deference to the leaders on Wall Street and in 
Washington, no matter how perfidious their crimes. They slavishly venerate the military 
and law enforcement in the name of patriotism. They select the specialists and experts, 
almost always drawn from the centers of power, to interpret reality and explain policy. 
They usually rely on PRESS RELEASES, written by corporations, for their news. And they 
fill most of their news holes with celebrity gossip, lifestyle stories, sports and trivia. The 
role of the mass media is to entertain or to parrot official propaganda to the 
masses .... " 

THE ROLE OF THE FOOD AND DRUG ADMINISTRATION (FDA) 

REGULATORY CAPTURE is a form of political corruption that occurs when a regulatory agency, created to act 
in the public interest, instead advances the commercial or special concerns of interest groups that dominate 
the industry or sector it is charged with regulating. Regulatory capture is a form of government failure, it 
creates an opening for firms to behave in ways injurious to the public. These agencies are called "captured 
agencies." 

Some have accused the U.S. Food and Drug Administration (FDA) of acting in the interests of the agricultural, 
food and pharmaceutical industries at the expense of consumer health interests. One example cited by critics 
is the approval of recombinant Bovine somatotropin, in which were involved three FDA employees with ties 
to Monsanto, the company that was seeking approval, namely Margaret Miller, Michael R. Taylor, and 
Suzanne Sechen. However, in response to a lawsuit that was brought by Jeremy Rifkin with respect to 
potential conflicts of interest, the FDA released the results of an internal audit that found no conflicts and in 
1992 the U.S. General Accounting Office (GAO) conducted an investigation and found 'no conflicting financial 
interests with respect to the drugs approval' and only 'one minor deviation from now superseded FDA 
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regulations.' 

Today, the majority of milk producers have rejected 'bovine growth hormone,' and 
label their milk containers "MILK from cows not treated with rbST" or ''Does Not 
Contain The Artificial Growth Hormone rbST." 

Michael Taylor is also responsible for official FDA policy declaring GMOs .-substantially equivalent" to 
conventional foods. Taylor is currently Deputy Commissioner for Foods. (See Exhibit "C," pages 6-7) 

Is the FDA Constitutional? 
No. The FDA, as discussed on its Web site, is "a scientific regulatory agency responsible for the safety of the 
nation's domestically produced and imported foods, cosmetics, drugs, biologics, medical devices, and 
radiological products." None of these functions, even within this restrictive mission, is outlined in the U.S. 
Constitution as a role of the federal government. But the FDA goes much further than safety, focusing on 
product labeling requirements, advertising restrictions, and even banning the sale or trade of certain products 
over state Hnes (raw milk, for example). 

FDA also claims authority to regulate commerce of intrastate manufacturing, processing, packaging, 
transporting, distributing, receiving, or holding of food in the United States. FDA believes that it has the 
authority to regulate a product that is never introduced or delivered into interstate commerce as long as it has 
a "collective impact" on interstate commerce. 

Interstate Commerce Clause 
The Commerce Clause (Article I, Section 8, Clause 3) doesn't give Congress the power to pass laws on any 
subject which 'affects' 'interstate commerce.' In Federalist No. 22 (4th paragraph) and Federalist No. 42 (11th 
and 12th paragraphs), Alexander Hamilton & James Madison explain the purpose of the "interstate 
commerce" clause: It is to prohibit the States from imposing tolls and tariffs on articles of import and 
export- merchandise - as they are transported through the States for purposes of buying and 
selling. (Article I, Section 10, Clauses 2 & 3). Until the mid~ 1930's and FOR's "New Deal," this was widely 
understood. (See Exhibit "C," pages 12 thru 16) 

During the regime of Franklin D. Roosevelt, .all three branches of the federal government abandoned the 
Constitution: FOR proposed "New Deal" programs; Congress passed them. At first, the Supreme Court ruled 
(generally 5 to 4) that these programs were unconstitutional as outside the legislative powers delegated to 
Congress. But when FOR threatened to "pack the court" by adding judges who would do his bidding, one 
judge flipped to the liberal/progressive side, and the Court started approving FOR's programs (5 to 4 ). 

Since then, law schools don't teach the Constitution. Instead they teach decisions of the FOR-dominated 
supreme Court which purport to explain why Congress l1as the power to regulate anything it pleases. The 
law schools thus produced generations of constitutionally illiterate lawyers and judges who have been 
wrongfully taught that three clauses, the "general welfare" clause, the "interstate commerce" clause and the 
"necessary & proper" clause, permit Congress to do whatever it wants. 

General Welfare Clause 
Specifically, Article I, Section 8, Clause 1, grants the federal government the power of taxation. Nothing more. 
(See Exhibit "C," page 13) 

Necessary & Proper Clause 
Alexander Hamilton says the clause merely gives to Congress a power to pass all laws necessary & proper 
to execute its declared powers (Federalist No. 29, 4th paragraph); a power to do something must be a power 
to pass all laws necessary & proper for the execution of that power (Federalist No. 33, 4th paragraph); "the 
constitutional operation of the intended government would be precisely the same if [this clause] were entirely 
obliterated as if [it] were repeated in every article" (Federalist No. 33, 2nd paragraph); and thus the clause 
is "pet1ect/y harmless." a tautology or redundancy. (Federalist 33, 4th paragraph). James Madison agrees 
with Hamilton's explanation. (Federalist No. 44, 10th thru 17th paragraphs). In other words, the clause 
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simply permits the execution of powers already declared and granted. Hamilton & Madison are clear 
that no additional substantive powers are granted by this clause. 

LAWSUITS: GMA I MONSANTO V. STATE & COUNTY GOVERNMENTS 

VERMONT GMO LABELING LAW- ACT 120 
The key to this case is the right of Vermont, as a sovereign state, to pass consumer protection laws .. 
Specifically, a GMO labeling law, ACT 120, to protect consumers' right to know what's in their food. 

• GMA claims that the "United States Food and Drug Administration does not consider food 
produced with genetic engineering to be materially different from other foods." 
(Michael Taylor+ Monsanto= FDA policy) 

• GMA claims that Act 120 violates their First Amendment rights, but fails to consider the 
First Amendment rights of consumers. 

Use of the word "natural" on products containing GE. or artificial ingredients 
The Center for Science in the Public Interest is one of the nation's top consumer advocates. CSPI's Litigation 
Department sent a letter to KRAFT Fooos, concerning its Crystal Light line of "natural," Lemonade and Ice 
Tea Mixes. The products contain several decidedly unnatural ingredients, including the artificial sweeteners 
Aspartame and Sulfame-Potassium, artificial colors such as Red 40, Yellow 5, and Blue 1, the factory 
produced texturizer Maltodextrin, and controversial synthetic preservative Butylated Hydroxyanisole, or BHA. 

This misleading "natural" claim is in violation of state consumer protections laws. CSPI has notified 
Kraft Foods that it will be sued if it continues to use the word "natural" in connection with its NATURAL 
Lemonade, NATURAL Pink Lemonade, NATURAL Lemon Iced Tea, and NATURAL Lemon Decaffeinated Iced 
Tea. 

Problematic Food and Beverage Marketing Practices. 
In their role as the primary agents enforcing state consumer protection laws, state attorney's general (AGs) 
are promising allies for advocates and researchers working to address problematic food and beverage 
marketing practices. Consumer protections laws vary from state to state, but every state has one or more 
laws prohibiting deceptive trade practices such as false or misleading advertisements. A bare majority of 
states also prohibit unfair acts or practices. 

State AGs have demonstrated their willingness and ability to enforce these laws against food and beverage 
marketers, particularly in cases involving health or nutritional benefits claims, or involving products that pose 
a health risk. Also, state AGs' efforts have tended to focus on foods and beverages of poor nutritional quality, 
indicating they could be allies for child obesity prevention advocates concerned about what- as well as how 
-foods are marketed to children. 

During the 1980's, a group of eight to ten state AGs became known as the "food cops" because of their focus 
on challenging unsupported and misleading food labeling and health claims. This group, led by AG offices 
in California, New York, and Texas, challenged the marketing practices of a wide range of processed food 
companies, breakfast cereal makers, and fast food restaurants. The Texas AG, for example, challenged 
KRAFT Fooos for misleading advertising of Cheez Whiz as containing "real cheese." 

In 1986, about a dozen state AGs (led by California, New York, and Texas) secured agreements with several 
national fast food chains obligating the chains to provide certain nutritional and ingredient information to 
customers through brochures and other means. The state AGs contended that the disclosure of" this 
information was required by state deceptive and unfair trade practices laws and food labeling laws. 

By 1990, state AGs had developed a reputation for advancing a national policy on health claims that was 
much more stringent than what the U.S. Food and Drug Administration (FDA), the Federal Trade Commission 
(FTC) and industry groups supported. Moreover, these state AG enforcement activities highlighted the lack 
of regulation of these kinds of claims. In fact, the state AGs actions were one of the forces that helped pass 
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the Nutrition Labeling and Education Act of 1990- one example of how state AGs have used their consumer 
protection authority to bring impact cases and spur national policy development on food marketing issues. 

Beyond Law Enforcement 
State AGs have contributed to obesity prevention efforts through consumer education programs and other 
initiatives. In 2010, for example, Vermont Attorney General William Sorrell convened representatives from 
state government, community groups, industry, and other stakeholder groups to identify actions to reduce 
obesity in Vermont as part of a statewide obesity initiative. 

HAWAII COUNTY ORDINANCE 13-121 
Bans genetically modified farming- exempts all existing crops. 

Federal Judge Barry Kurren enjoined Hawaii county from further implementing or enforcing this ordinance. 
Judge Kurren claims Ordinance 13-121 is expressly preempted by federal law (Plant Protection Act), and 
preempts state law. 

KAUAI COUNTY BILL 249: ORDINANCE 960 
Focuses on increasing disclosure requirements for biotechnology companies 

about their use of pesticides and genetically engineered seeds. 
Federal Judge Barry Kurren's ruling recognizes that the State of Hawaii has established a comprehensive 
framework for addressing the application of restricted use pesticides and the planting of GMO crops, which 
presently precludes local regulation by the county. 

MAUl COUNTY ORDINANCE 
Ban on most farming done by Monsanto Company and Mycogen Seeds, 
an affi!iate of Dow AgroSciences, in addition to that of other farmers who 

rely on genetically modified seed. 
Federal Judge Barry Kurren invalidated the ordinance on the ground that: "Plaintiffs have shown they 
could potentially suffer irreparable harm if the law goes into effect." 

According to investigative reporter Jon Rappoport, Judge Barry Kurren and his wife Faye have many 
connections to biotechnology in the state of Hawaii. (See Exhibit "C,'' pages 23 and 24.) 

The U.S. Constitution requires that judges be seated during good behavior. Judge Kurren's actions (conflict 
of interest or collusion) are inconsistent with Article Ill requirements for serving on the bench. Circumstances 
dictate that the above decisions should be overturned. 

THE ROLE OF CONGRESS: 
On April 9, 2014, HR 4432, THE SAFE AND ACCURATE FOOD LABELING ACT, was introduced in the U.S. House 
of Representatives, by 'corporate business friendly Koch Brothers backed' Congressman Mike Pompeo from 
Kansas. If passed, HR 4432 would prohibit State-enacted GMO labeling laws.* (See Exhibit "C," pages 
8 thru 12.) 

* 'Interstate Commerce Clause' [ 13] 

SUPPORTING INFORMATION 
• Exhibit "C'/: GMO Labeling Ballot Measures I Legislation: Casualties of Citizens United Decision. 
• Documentary: THE WORLD ACCORDING TO MONSANTO. This 1 hour and 49 minute documentary is 

available for viewing/recording on the Internet. (*****) 
• Articles by UK investigative reporter Colin Todhunter: 

- Monsanto 1 Syngenta and Bayer Cropscience: The GMO Biotech Sector cant win the Scientific Debate. 
(May 11, 2014) 

Genetically Modified Food and the False GMO Narrative: Britain's "Corporate Political Parrots." 
(January 16, 2015) 

There is no "Scientific Consensus" on the Safety of Genetically Modified Organisms (GMO) 
(January 30/ 2015) 
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British Environment, Food and Rural Affairs Secretary Owen Psterson is a 
staunch supporter of the GM sector (1). Despite criticisms of him being an 
industry puppet {2) and content to ignore the devastating, deleterious health, 
environmental, social and agricultural impacts of GMOs (3), both he and other 
officials like the EU's chief science advisor Anne Glover (4) have been more 
than happy to act as mouthpieces for the GM sector by making false 
statements and claims about the benefits and safety of GMOs that fly in the 
face of scientific findings. 

Paterson's support for GMOs is being carried out in partnership with a number of institutions, including 
the Agricultural Biotechnology Council (ABC), which is backed by GM companies such as Monsanto, 
Syngenta and Bayer CropScience (5) 

Evidence recently emerged of meetings and briefings involving ministers and the ABC and its industry 
backers, despite no such meetings with groups worried about the impact of GM on human health and 
the countryside. In response, GeneWatch UK made a Freedom of Information request to find out what 
was said at the briefings. Paterson's department refused to give details. GeneWatch lodged a form1;1l 
complaint with the Information Commissioner in the hope that ministers will be forced to admit how GM 
companies are driving government policy. The evidence strongly suggested that the Government is 
colluding with the GM industry to manipulate the media and plot the return of GM crops to Britain, 

Paterson's department refused to provide details of a telephone conference between the department 
and the ABC on June 10 last year. Ten days later, Paterson made a speech calling for opposition to be 
dropped and claiming GM crops and food were 'probably safer' than the conventional equivalent. It 
also refused to release a "message on media suggestions" sent by the ABC to the ministry last April, or 
details of discussions between Monsanto and the ministry two months before In addition, his ministry 
would not provide details of a meeting and emails between former environment minister David Heath 
and the ABC. 

However, details of certain emails have now been made public. They reveal what the veil of secrecy 
is trying to hide and what many strongly suspected: collusion between the government and the 
GM sector is rife. 

The emails between civil servants and the GM industry reveal how the two developed a media 
strategy to convince the public about the merits of GM food. Writing on the Mail Online website 
(6), Sean Poulter notes that the email contacts were part of a wider strategy designed to relax 
European regulations on growing GM crops and spend millions of taxpayers' money on GM research in 
British fields, Owen Paterson has pushed for faster approval of new crops and lobbying for public 
support and has lobbied the EU to allow biotech crops to be planted in Britain even if they are banned 
elsewhere, 

Poulter argues that such support represents a coup for the GM industry and follows a meeting with 
ministers and researchers in 2012 which came up with a series of 'to do' lists. 

The GM sector is working to get its products into Britain by infiltrating or creating institutions and 
co-opting strategically placed politicians and officials in order to influence decision making and 
manipulate public perception about GM crops. The ABC has been central in influencing 
government policy. Indeed, Poulter notes that email exchanges often coincided with major 
announcements by ministers, which shifted government policy in support of GM crops. 

http://www.globalresearch.ca/monsanto-syngenta-and-bayer-cropscience-the-gmo-biotech-s... 2/3/2015 
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Civil servants hosted a meeting with industry leaders in June 2013 to decide how to present the 
government's agri-tech strategy. Officials at the Business, Innovations and Skills (BIS) department 
even emailea the ABC asking for advice on how to promote the policy. Poulter writes that one BIS 
official asked for "any ideas you may have that will showcase agrHech ~as you are aware it will need 
to be eye-catching but reflect the main themes of the strategy." 

BIS also created a list of journalists and influential people who should be targeted with 
information about the new strategy and asked the ABC if it wanted to add any names or flag up 
"potential pitfalls." The ABC responded by adding some names, but it also highlighted a number of 

journalists on the list who had been critical of GM. 

The GM sector- v1a Paterson's and his Environment, Food and Rural Affairs department, the BIS, the 
ABC, the All-Party Parliamentary Group on Science and Technology in Agriculture (7). strategically 
placed scientists with their 'independent' reports (8) and the industry-backed Science Media Centre (9) 
- is mounting a full-fledged assault on Britain. 

Its strategy also involves an ongoing attempt to get GM food into the EU via the Transatlantic 
Trade and Investment Partnership (TTIP/TAFTA), which is also shrouded in secrecy. The 
negotiations for this treaty are backed by the US GM sector: it is aimed at dismantling regulations on 
behalf of big corporations, bypassing democratic procedures and threatening governments with legal 
action (1 0-14). 

The majority of the ·British public who express a view on GM food do not want it (15) However, we are 
experiencing a consistent, multi-pronged attack on democracy that seeks to distort the debate over the 
GM issue, hijack institutions, co-opt so-called 'public servants' and pass off vest commercial interests 
as the 'public good'. 

The GM sector will only get its products into Britain (and elsewhere) if its institutions and 
mouthpieces in government, academia and the media are left unchallenged. Part of the strategy 
involves counting on a misinformed and easily manipulated public. 

Be Informed and take action: 

littp:J/www.stopthecrop.org/ 

http://corporateeurope.org/ 

http//www.genewatch.org/ 

l1ttp://wwwgmwatch.org/ 

http://indiagminfo.org/?page_id:::175 
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Genetically Modified Food and the False GMO Narrative: 
Britain's ''Corporate Political Parrots" 

By Colin Todhunter 

Global Research, January 16, 2015 

Region: Europe 
Theme: Bio(eclmology and GMO 

British Environment Secretary Elizabeth Truss has stated that 
genetically modified (GM) food should be grown in Britain because it is 
more 'eco-friendly' She adds that steps should be taken to speed up 
this development. Her statements come as little surprise to many 
because Truss's predecessor, Owen Paterson, was also a staunch 
supporter of GM technology. 

He was so staunch in his support that fellow Conservative Party MP 
Zak Goldsmith stated Paterson was little more than an industry puppet (see here). Paterson was 
ignorant of or quite content to ignore the devastating, deleterious health, environmental, social and 
economic impacts of GMOs (see here). He acted as a mouthpieces for the GMO biotech sector and 
made numerous false claims a.bout the benefits and safety of GMOs that flew in the face of research 
findings. 

During his ministerial stint. Owen Paterson was keen to reassure the British public that safety concerns 
over GMOs are based on "humbug" and that GM food is completely safe to eat. His comments 
appeared to come from the school of bogus logic that is based on the premise that 'no one has ever 
died from eating GM food.' 

Paterson, Truss and other supporters of GMOs (and indeed the pesticide-ridden food that we are fed) 
might like to consider the long·term negative health impacts that petrochemical agriculture is having on 
humans before claiming that GMOs are safe or indeed are safer than 'conventional' food (as Paterson 
once stated). Writing in India's Deccan Herald newspaper, food policy analyst Devinder Sharma cites 
evidence indicating the wholly fallacious nature of such a claim, especially as illnesses and diseases 
relating to pesticide use can take more than a generation to show up (see here). 

Paterson's support for GMOs was being carried out in partnership with a number of pro-GMO 
institutions, including the Agricultural Biotechnology Council (ABC), which is backed by GM companies 
such as Monsanto, Syngenta and Bayer CropScience. Last year, despite government attempts to 
throw a veil of secrecy over meetings and conversations it had with the industry, GeneWatch UK 
uncovered evidence that GMO companies are driving UK government policy in this area (see here). 

The evidence strongly suggests that the Government and the GMO industry is manipulating the media 
and forcing GM crops into Britain. Details of certain emails were made public and revealed what the 
veil of secrecy is trying to hide and what many strongly suspected: collusion between the government 
and the GMO sector is rife. 

Truss was appointed to her current role six months ago. It is the first time she has spoken out in public 
in favour of GMO technology, and her recent statements, like many of her predecessor, are based on 
ignorance or merely parrot a slick PR sound bite that comes courtesy of the GM biotech cartel. 

At last week's Oxford Farming Conference, Truss supported plans to weaken EU laws that have so far 
kept commercial GM crops out of Britain. 

She stated: 

"I think GM crops have a role to play here ... If you look at what has happened in the US, 
crops are being grown in a more environmentally friendly way with less water usage and 
less pesticide usage. I would like LIS to have that opporttmity. Our farmers need access to 
technology that will help them work in world markets." 

Did she take that passage from a glossy industry brochure? 
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Probably not, but it wouldn't be the first time an official has read from such a script and used cut-and
paste 'puff material written by the industry to become what campaigner Aruna Rodrigues calls 
"uncaged corporate parrots" (see here), based on her analysis of the politics underlying the GM issue 
in lndia.The statement by Truss flies in the face of evidence that associates GM crops with higher 
pesticide use, the advance of 'super weeds', falling yields and a negative impact of biodiversity and the 
environment (see here). 

But Truss is correct when she says this technology would certainly help - it would help the GMO 
biotech corporations (not "farmers" as she states) 'work' in world markets. It would allow Monsanto et al 

to genetically modify organisms, subsequently slap patents on them and thus secure monopolistic 
control over seeds, markets and the food supply. This is who Truss is representing -not the British 
electorate who do not want GMOs (see here) 

On behalf of Big Biotech, the UK government's strategy involves an ongoing attempt to get GM food 

into the Britain via the Transatlantic Trade and Investment Partnership (TTIP) and the weakening of 
pan-European legislation, which to date has prevented GM crops from being grown In most European 

countries 

The GMO biotech sector staunchly supports the TTIP and is the biggest lobby group in Brussels 

pushing for this deal (see here). TTIP is aimed at dismantling regulations, bypassing democratic 
procedures and threatening governments with legal action if their decisions in any way harm profits 
(see here). 

Result of new vote will allow for GM cultivation in Europe 

As for the weakening of pan-European safeguards concerning GMOs, which the UK government has 

been spearheading (see here), on 13 January the European Parliament passed a law that could in 

effect permit EU-wide GMO crop cultivation- exactly what the UK wanted 

Writing in The Ecologist (here), Oliver Tlckell states that with regulation and safeguards now devolved 

to member states as a result of the vote and only limited 'opt-out' rights on the table, this is a recipe for 

chaos that GM corporations will ruthlessly exploit. 

The proposed law allows Individual member states to ban genetically modified crops, but only on very 

limited grounds that many fear could be subject to legal challenges. The law also opens the door to the 
possibility of more varieties of GM crops being approved in the EU. Currently only one GM crop is 
grown in Europe, but a further seven GM varieties are in the pipeline and may be approved early this 

year The outcome of the vote will allow the GMO biotech companies to pick off each country one at a 

time. 

Tickell quotes Green UK MEP Keith Taylor as saying: 

"This agreement is not all it seems. While giving EU countries new powers to ban GMOs, 
I believe what this will mean in reality for the UK is more GMOs not fewer. This is 
because our pro-GM Government are now able to give the go-ahead to more 
authorisations." 

Lawrence Woodward on the Beyond GM website (here} says the UK government is setting time aside 

to clear away all obstacles to the introduction of GMOs to English farms. He reports that in a letter to 
Beyond GM, Defra (Department for Environment and Rural Affairs) junior minster Lord de Mauley, 

confirmed that: 

"We do not expect any commercial planting of GM crops in the UK for at least a few years 
as no GM crops in the EU approval pipeline are of major interest to UK farmers ... the 
government will ensure that pragmatic rules are in place to segregate GM and non·GM 
production." 

Woodward argues that "pragmatic rules" imply as few and as weak as possible with no rules on liability 

and nothing to enSLlre that 'the polluter pays' in the event of organic and non-GM crops and habitats 

being contaminated. The so called 'opt-out' regulation will now free LIP countries such as the UK, which 
in reality wanted to 'opt-in' and enable genetically engineered crops to be grown in its fields. Woodward 
notes that prior to the vote on 13th January, the proposal had already been through a non-transparent 

process involving a trialogue, where the European Commission (EC), EP and representatives of the 
Council of Ministers secretly wheel and deal to facilitate the passage of legislation. The process 
stripped out all mandatory measures to prevent contamination of non-GM crops. 

Marco Contiero, Greenpeace EU agriculture policy director, is quoted in Oliver Tickell's piece in The 

Ecologist as saying: 

"Environment ministers say they want to give countries the right to ban GM crop 
cultivation on their territory, but the text they have agreed does not give governments a 
legally solid right It ties their hands by not allowing them to use evidence of 
environmental harm to ban GM cultivation. This leaves those countries that want to say 
'no' to GM crops exposed to legal attacks by the biotech industry." 

Tickell also quotes the Green French MEP Jose Bove 
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"In the short term, this change will allow multinationals like Monsanto to challenge 
national bans at the WTO or, if free trade deals like TTIP are finalised, in arbitration 
tribunals." 

With the exception of the Greens, all the main political groups in the European Parliament united to 

back this new GMO law. 

Oliver Tickell goes on to state that among the problems in the new law is the absence of strict 
regulation at the European level. Instead it will be up to member states to impose their own safeguards 

and regulations 

Tickell quotes GM Freeze Director Liz O'Neill: 

''This directive offers no meaningful protection to people who want to make 1nformed 
choices about what they are eating or to farmers who want to protect their fields from the 
superweeds and biodiversity loss associated with the kind of GM crops likely to be 
heading our way. There are no EU-wide mandatory measures to prevent contamination 
within an individual member state and no rules governing liability 

That means it's down to the UK Government to protect our right to grow and eat GM 
Free." 

And how do you stop cross-border contamination? GM pollen does not respect national borders. Bllt 
contamination suits the aims of the GMO biotech industry just fine (see here). It is arguably a deliberate 

strategy. Peter Melchett from the Soil Association argues that the new law 

" fails to require countries to ensure that any GM crops grown will not contaminate GM 
free farms, nor to ensure that the cost of any contamination will fall on the shoulders of 
the GM companies who own the patented products, not on farmers or food businesses 
that suffer from pollution .... The rights of farmers who do not wish to grow GM crops. 
particularly in England, are therefore under threat by this proposal. Indeed, the entire 
organic sector, growing rapidly in Europe and which may double by 2020, is in danger -
as are the rights of anyone who wants to buy GM free foods." (Quoted by Tickell) 

Ticket! concludes by saying that amid the chaos the law will create, at least one thing is certain: that the 
situation will be exploited by the GM corporations to introduce GMOs as widely as possible with a 
minimum of regulation. 

The GMO biotech sector's false narrative 

Officials like Truss, Paterson and Anne Glover, former Chief Scientific Adviser to the President of the 

European Commission from 2012 to 2014 (see her views here), parrot industry claims that are 

ultimately based on a false narrative: there is or will soon be a food crisis and only GMOs or more 
petrochemical agriculture can save us. 

There is more than enough food currently being produced to feed a projected world population of nine 
billion, let alone the current one of 7.2 billion. Furthermore, agro·ecological processes (not 

petrochemical or GM) are key to securing food security for the planet (see here), without the massive 
costs in terms of health, the environment, energy use, population displacement, etc. which result from 

the current petrochemicai!GMO system. 

I have stated the following in a recent article, but it is worth stating again: 

Despite the slick lobbying and PR from Monsanto et a/, this isn't about nutrition or 'feeding the world', 
it's about modifying organisms to create patents that will aflow monopolistic control over seeds, 
markets and the food supply. It's not about objective science stripped o.t vested Interests either. It's 
ultimately about the geopolitics of oil-dependent agricufture and resultant debt, it's uftimately about 
seed freedom and it's uftimately about food democracy. 

Before finishing, consider the following: 

"There is no global or regional shortage of food. There never has been and nor is ther~ 
ever likely to be. India has a superabundance of food. South America is swamped In 
food. The US, Australia, New Zealand, and Europe are swamped in food (e.g. Billen et al 
2011) In Britain, like in many wealthy countries, nearjy half of all row crop food 
production now goes to biofuels ... China isn't quite swamped but it still exports food ... No 
foodpocalypse there either.'' Jonathon Latham (read his article here "How the great food 
war will be won.") 

The CLlrrent global system of chemical-industrial agriculture and World Trade Organisation rules that 
agritech companies helped draw up for their benefit to force their products Into countries (see l1ena) are 
a major cause of structural hunger, poverty, illness and environmental destruction. By its very design, 
the system is meant to suck the life from people, nations and the planet for profit and control 
(see here). Some bogus technical quick-fix will not put that right It represents more of the same. The 

disease is offered as the cure. 

Truss should realise this before jumping into bed with the agritech cartel 

But, as their new handmaiden within what is a staunchly pro-GM government, the suspicion is that she 

already does. 
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There is no "Scientific Consensus" on the Safety of 

Genetically Modified Organisms (GMO) 

By Colin T oohunter 

Global Researct1. January 30, 2015 

Theme: Biotechnology and GMO, Science and Medicine 

l.lkt {§D [731 

In an attempt to try and justify the case for genetically modified 
organisms (GMOs), supporters of GM technology often churn out the 
baseless claim that there is a consensus within the 'scientific 
community' over the human, animal and environmental safety aspects 
of GMOs. A statement signed by over 300 scientists and legal experts 
to the effeot that there is "No consensus" on the safety of genetically 
modified (GM) crops and foods has now been published in a peer

reviewed open access journal, Environmental Sciences Europe (see l1ere). It now belongs to the body 
of open pefJr-reviewed scientific literature and stands as a citable publication. See here for the list of 
signatories as of 20th January 2015. 
Dr Angelika Hilbeck, one of the authors of the published statement and chair of the European Network 
of Scientists for Social and Environmental Responsibility (ENSSER), says: 

"As well as receiving the endorsement of the peer reviewers at the journaL the statement 
has also been peer-reviewed and transparently endorsed by more than 300 scientists 
and experts from relevant fields of inquiry, including molecular biologists and 
biotechnologists." 

The statement was first published in late 2013 in response to claims from the GM industry and some 
scientists and commentators that there is a "scientific consensus" that GM foods and crops are safe for 
human and animal health and the environment. The statement calls these claims "misleading", adding, 
"The claimed consensus on GMO safety does not exist." 

Nicolas Defarge, also a co-author of the statement and a member of the ENSSER board, says; 

"Progress in science occurs through controversial debate involving scientific arguments. 
Our statement, peer-reviewed and published in the open access literature, Is now one of 
them. The debate about the health effects of the long-term consumption of GMOs and of 
the residues of pesticides they contain is ongoing. It can only be solved by fL1rther studies 
using accurate protocols enabling the investigation of long-term effects. These must be 
published in open access journals with the raw data being made available and not kept 
secret. We should bear 1n mind that the studies performed by industry to support the 
release of GMOs on the market are usually not peer-reviewed at the time the GMO is 
commercialized.'' 

A signatory of the statement, Dr Belinda Martineau, former member of the Michelmore Lab at the uc 
Davis Genome Center, University of California, who helped commercialize the world's first GM whole 
food, the Flavr Savr tomato, states: 

"I wholeheartedly support this thorough, thoughtful, and professional statement describing 
the lack of scientific consensus on the safety of genetically engineered crops and 
organisms. Society's debate over how best to utilize the powerful tecllnology of genetic 
engineering is clearly not over. For its supporters to assume it is, is little more than 
wishful thinking.'' 

Another co-author to the statement, Jack Heinemann, Professor of Genetics and Molecular Biology at 
the Centre for Integrated Research in Biosafety, University of Canterbury, New Zealand, argues that 

"Public confidence in GMOs will not increase as long as some scientists try to keep the 
public and other scientists from asking legitimate questions about their safety, efficacy 
and value. Even if all questions about existing GM plants were answered tomorrow, that 
would not mean that future products should be exempt from questioning and thorough 
testing. Instead of shouting, 'Don't look here, we have a consensus already', we should 
address the cause of public mistrust This is best done by embracing open discussions of 
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GMOs informed from a variety of points of view, acknowledging and including the true 
diversity of scientific opinions." 

Co-author to the statement, E Ann Clark, retired associate professor at the University of Guelph, 
Canada, says: 

"The reality is that there is no consensus on GMO safety Strident and incessant claims of 
such a consensus must not override the urgent necessity for well-reasoned and 
conducted research into the safety of GM crops." 

Another signatory to the statement, Elena Alvarez-Buylla, Professor of Molecular Genetics at 
Universidad Nactonal Aut6noma de Mexico (UNAM), states 

"The fully referenced statement demonstrates that scientific evidence is substantiating the 
environmental and health risks related to the release and consumption of GM crops, 
rather than indicating that there is a scient1f1c consensus on GMO safety. Some of the 
risks imply worrying consequences involving irreversible dynamics. For example, the 
spread of GMOs could cancel options for an agroecological, healthy and sustainable food 
production system and jeopardise centres of crop origin and diversification, thus putting 
at risk food security. Corporate agribusiness, with its reliance on GM crops and agrotoxic 
substances such as glyphosate, threaten food sovereignty and public health. There is an 
urgent need for a precautionary stance. We should avoid further releases of GM crops 
and their associated pesttcides into the environment and food supply." 

The industry's claim that there is a 'scientific consensus' on the safety of GMOs is about as bogus as 
its claim that this technology is required to 'feed the world'. That too is a deception (see here). 
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Responsiveness Summary 
Proposed Final Rule CP 121 Labeling of Food Produced with Genetic Engineering 

Beginning in May 2014, the Attorney General's Office actively sought input from food 
producers, manufacturers, retailers, and consumers on the general scope and specific details of 
Consumer Protection Rule CP 121, regulating the labeling of food produced with genetic 
engineering. In addition to an online questionnaire, public presentations across the State, and an 
active listserv for interested individuals, the Attorney General's Office met with representatives 
of the regulated community on numerous occasions to craft a regulation that both carries out the 
expressed intent of the Legislature in Act 120 and minimizes the burden placed on food 
manufacturers and retailers. 

Over the course of this process, the proposed rule has gone through multiple drafts. The 
Attorney General initially released a draft of the proposed rule in October 2014, seeking informal 
public input on the regulation prior to formal filing. In December 2014, the Attorney General 
commenced formal rulemaking by filing a revised draft of the proposed rule with changes based 
on the input from both industry and consumer groups. 

Following formal submission of the proposed rule, the Attorney General held two public 
meetings in January and February of2015. By the close of the comment period in mid-February, 
the Attorney General had received 40 formal comments on the proposed rule, some containing 
multiple specific requests for amendment of the proposed rule. After fully considering all of the 
written and oral comments, the Attorney General has now submitted a final proposed rule, with 
several amendments, based on the formal cmnments. This memorandum addresses the formal 
comments raised and specifically responds to a number of the more detailed comments.* 

General Comments 

The majority of comments (approximately 75o/o) were supportive of the rule as proposed, 
and few of these comments suggested any specific amendments to the rule. The supportive 
comments generally focused on issues of human and environmental health and consumer choice, 
and viewed the rule as adequately carrying out the intent of Act 120. 

Several critical comments did not raise specific concerns about the proposed rule, but 
rather questioned the scientific support for labeling or suggested an alternative labeling scheme 
not consistent with Act 120. (TD, CS) 

Specific Suggestions 

The remaining comments made suggestions about the text of the proposed rule and are 
detailed below with reference to the specific section of the proposed rule to which they relate. 
Where possible and appropriate, similar suggestions are grouped together, with more specific 
comments being addressed directly. 

CP 121.01 Definitions 

The Attorney General has made no changes to§ CP 121.01 of the proposed rule. A 
number of comments suggested changes to the proposed rule's definitions; however, where these 
changes contradicted the definitions provided by Act 120, they were rejected. (JS, GMA) 

* Specific commenters are referenced by acronym in parentheticals in the text below. A 
full list of commenters and acronyms is provided in Appendix A to this summary. 
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Additional comments sought clarification of the scope of certain defined terms beyond what is 
necessary to provide a basis for compliance. (JS, GMA) If additional information may prove 
useful to the regulated community, the Attorney General will provide it though the issuance of 
formal guidance following the adoption of the final rule. 

Spec~fic Comments 

• One comment suggested deletion of the definition of the term "natural" because the term 
is considered meaningless in the industry without a definition under federal law. (JS) 
This suggestion was rejected because the term "natural" need not be, and is not, explicitly 
defined by the proposed rule. The proposed rule prohibits the use of the word "natural" 
only in certain circumstances. 

• One comment suggested the definition of "packaged" should not include the requirement 
that a food is considered packaged only if "more than one-third of the food is covered by 
packaging material." (VRGA) This one-third limitation is necessary because Act 120 
divides responsibility for labeling raw agricultural commodities between retailers and 
manufacturers based on whether the food is "'separately packaged." Requiring 
manufacturers to label only when a raw agricultural commodity is more than one-third 
covered ensures sufficient space for the manufacturer to label the product. 

• Three comments suggested that the definitions of "retail sale" and "retail premises," 
which effectively limit the requirements of the proposed rule to food sold in a physical 
store, were unfair and arbitrary. (GMA, VRGA, FMI) The requirements of the proposed 
rule are limited to food offered for retail sale in a physical store in order to best 
implement the intent of the Legislature in enacting Act 120. The Act itself focuses on 
labeling foods in a retail environment where consumers are interacting with the foods 
directly. Extending regulation beyond the bricks-and-mortar environment did not appear 
to be contemplated under Act 120, and is, therefore, expressly excluded under the 
proposed rule. 

CP 121.02 Labeling 

Several comments requested further clarification on the scope of certain terms used in 
§ CP 121.02 in excess of what is necessary to provide a sound basis for compliance. (KK, 
GMA) If additional information may prove useful to the regulated community, the Attorney 
General will provide it though the issuance of formal guidance following the adoption of the 
final rule. Proposed changes to the labeling requirements that were at odds with the clear intent 
or language of Act 120 have been rejected. (GG, JS, GMA, WLF) The Attorney General has 
made changes to the proposed rule based on some of the formal comments. 

Spec~fic Comments 

• The phrase "after reasonable inquiry" was inserted into § CP 121.02(b )(ii)(C) to clarify 
that manufacturers have an affirmative obligation to inquire about whether a food, or a 
component thereof, was produced with genetic engineering before using the "may be" 
modifier on the GE disclosure. This was added in response to concerns raised about the 
requirements for use of this modifier. (GMA) 

• Language was added to § CP 121.02(b )(iii) to provide manufacturers an additional option 
in choosing the font-size for the GE disclosure required on packaged processed food. 
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This change is in response to comments suggesting that limited packaging space could 
make compliance with the initial mandatory minimum font-size requirement difficult. 
(GMA, VRGA, FMI) 

• One comment questioned the Attorney General's inclusion of requirements for the 
labeling of unpackaged processed foods because Act 120 contains no express provisions 
relating to these types of food. (GMA) The Legislature expressed a clear goal of 
labeling all foods produced with genetic engineering, and offered only an express list of 
specific exemptions to this labeling requirement, none of which contemplate as broad a 
category as unpackaged processed foods. In crafting§ CP 121.02(a)(ii), the Attorney 
General provided consistent regulation for all foods not expressly exempt by Act 120. 

• One comment requested that the maximum genetically engineered food content allowed 
in order to use the "partially" modifier in§ CP 121.02(b)(ii)(B) be changed from 75o/o to 
70o/o on the theory that this would be more consistent with the National Organic 
Program's "made with" organic label. (JS). This suggestion was rejected because, 
whereas the National Organic Program prohibits use of the "made with" label if more 
than 30o/o (not 70%) of the product is produced with "excluded methods," which include 
genetic engineering, CP 121 prohibits use of the "partially" modifier if a food contains 
more than 75% components produced with genetic engineering. 

CP 121.03 Exemptions 

The Attorney General has made no changes to the proposed language in§ CP 121.03. 
Several comments requested clarification on the meaning of certain terms used in § CP 121.03 in 
excess of what is necessary to provide a sound basis for compliance. (CG, JS, CH, GMA, JR) If 
additional information may prove useful to the regulated community, the Attorney General will 
provide it though the issuance of formal guidance following the adoption of the final rule. 
Additional cmnments proposed changes to the listed exemptions, including removal of statutorily 
provided exemptions, that were at odds with the clear intent or express language of Act 120. 
(TP, JS, GMA, JR) 

Spec~fic Comments 

• One comment questioned the inclusion of an exemption for all packaged, processed foods 
subject to USDA labeling requirements. (TP) Consistent with Act 120, this exemption 
ensures the requirements of CP 121 are "consistent with the requirements in other 
jurisdictions for the labeling of food." 2013, No. 120 (Adj. Sess.), § 3(2). 

• Three comments requested clarification about the Attorney General's process for 
authorizing third-party organizations that can verify that a food has not been produced 
with genetic engineering. (JS, GMA, RTKC) The Attorney General anticipates detailing 
the authorization process following the adoption of the proposed rule. 

• One comment sought to expand the "prepared and intended for immediate human 
consumption" exemption in§ CP 121.03(g) to include all "deli and store produced bakery 
products." (VRGA) The proposed rule provides a clear line between exempted and non
exempt food items under subsection (g) by using an established definition already in use 
by the food industry the "taxable meal" that does not require retailers to duplicate 
efforts to determine what foods are exempt from the labeling requirements of Act 120. 

3 
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The comment provided no alternative suggestion for creating a workable system for 
retailers. 

• Two comments requested an exemption for non-alcoholic malt beverages. (VWBA, BI) 
Act 120 is express in the exemptions it created. Though non-alcoholic malt beverages do 
contain a small amount of alcohol, they are not "subject to the provisions of Title 7 ," 
which is the language of the exemption provided in Act 120. 

• One comment requested an additional exemption for small-scale food manufacturers to 
permit them to avoid the costs of compliance with the proposed rule. (CH) Act 120 does 
not provide any exemptions based on the size of a manufacturer. 

CP 121.04 Enforcement and Penalties 

Several comments requested further clarification on the scope of the enforcement 
provisions in § CP 121.02 in excess of what is necessary to provide a sound basis for 
cmnpliance. (CH, GMA) If additional information may prove useful to the regulated 
community, the Attorney General will provide it though the issuance of formal guidance 
following the adoption of the final rule. Additional proposed changes to the enforcement 
provisions were at odds with the clear intent of Act 120. (GMA) The Attorney General has 
made changes to the proposed rule based on some of the formal comments. 

• Language was added to§ CP 121.04(b) to amend the record-keeping requirement for 
retailers from three years to one year. This change was in response to comments 
suggesting that the foods that retailers are responsible for labeling are generally not shelf 
stable (e.g. fresh produce, unpackaged foods), and thus the record-keeping requirement 
for these foods need not extend for the same period as shelf-stable foods. (FMI, VRGA) 

• One comment requested that the proposed rule prevent the Attorney General from 
making any public announcement about issuance of a corrective action notice to a retailer 
under§ 121.04(c). (GMA) The comment provided no reasonable basis for this 
amendment. 

• Two comments requested extending the period of presumed manufacturer compliance 
contained in§ CP 121.04(d) from January 1, 2017, to July 1, 2017, or longer. (VRGA, 
GMA). The proposed rule strikes a balance between the Legislature's intent to have Act 
120 take effect on July 1, 2016, and the need for a period of transition to full compliance. 
Nothing prevents manufacturers and retailers from coming into compliance with the law 
before July 1, 2016, and adoption of this rule should give the regulated community ample 
lead-time. 

• One comment requested that the proposed rule limit the Attorney General's authority to 
request documents regarding the labeling and distribution of packaged, processed food 
offered for retail sale before January 1, 2017, to only documents related to the 
presumption of manufacturer compliance described in§ CP 121.04(d)(i). (GMA) The 
comment also requests an expansion of the time to comply with such requests from ten 
days to 30 days. This records-request provision is designed to enable a simplified process 
for ensuring compliance with the proposed rule during the transition period ending on 
January 1, 201 7. The comment's proposed limitation would inject unnecessary 
ambiguity into this process and could lead to delay in enforcement. The ten-day response 
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period is consistent with the Attorney General's practice in other civil enforcement 
contexts. 

CP 121.05 Purpose and Scope 

• Additional language was added in this section to clarify that compliance with the 
requirements of the rule satisfies the requirements of Act 120. This was in response to 
comments seeking such clarification. (FMI, VRGA) 

• Two comments requested that the proposed rule expressly limit a private consumer's 
right of action under the law. (GMA, WLF) Such a regulatory prohibition on private 
rights of action is directly contradicted by the terms of Act 120. 

APPENDIX A 

• The phrase "UPC CODE" was added to the form sworn statement to clarify that use of 
the UPC code number was also satisfactory as a means of identifying the product in 
question. This change responds to two comments requesting such an amendment. (CH, 
JR) 

Respectfully submitted, 

Todd W. Daloz 
Assistant Attorney General 
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Appendix A- List of Commenters and Acronyms 

Anonymous 
Decker, Brooke* 
Beer Institute 
Buxton, Cat* 
Giroux, Cori 
Handy, Carolyn 
Siegchrist, Charles 
Ruesink, Dan 
Food Marketing Institute 
Gershuny, Grace 
Leavens, Gary 
Grocery Manufacturers Association 
Warren, Hillary* 
Wu, Helena 
Rutstein, Jonathan 
Shomp, Jennifert 
Knaebel, Karen 
Lash, Katy 
Almeleh, Miriam 
Beattie, Michael 
Chieffe, Mary 
Morneault, Michael 
Loving Orgain, Martha 
Crowe, Robert 
Harper, Rob 
Members of the Vermont Right-to-Know Coalition: Vermont Public Interest Research 

Group, Rural Vermont, Northeast Organic Farming Association-Vermont (by 
Murphy, Laura) 

Rural Vermont (by Stander, Andrea)* 
Marmar, Sandra 
Scout from Someday Farm 
Allen, Timothy 
Duffy, Tim 
Waite, Tim & Mary 
Pryzby, Thomas 
Vermont Public Interest Research Group (by Schilling, Falko )* 
Vermont Retailers and Grocers Association 
Vermont Wholesale Beverages Association 
Hall, Wayne 
Washington Legal Foundation 
Gonnet, Yves 

*Denotes comment given by oral testimony. 
t Denotes both oral and written comments. 
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(802) 828-2863 

MEMORANDUM OFFICE OF THE SECRETARY OF STATE 

To: Todd Daloz Office of the Attorney General, 109 
State Street, Montpelier, VT 05609 Tel: 
802-828-4605 Fax: 802-828-1500 Email: 
todd.daloz®state.vt.us URL: 
http://ago.vermont.gov/hot-topics/ge-food-labeling 
-rule.php. FOR COPIES: Wendy Morgan Office of the 
Attorney General Consumer Protection Division, 109 
State Street, Montpelier VT 05609 Tel: 
802-828-5586 Email: wendy.morgan®state.vt.us. 

From: Louise Corliss, APA Clerk 

Re: Consumer Protection Rule 121 - Labeling Foods Produced with Genetic Enginee 

Date: 03/20/2015 

We received Proposed Rule on 12/12/2014 
Final Proposed on 03/20/2015 
Adopted Rule on I I 

We have assigned the following rule number(s): 
Proposed Rule Number: 14P057 
Adopted Rule Number: 

(Final Proposals are not assigned a new number; they retain 
the Proposed Rule Number.) 

The following problems were taken care of by phone/should be 
taken care of immediately: 

We cannot accept this filing until the following problems are 
taken care of: 

The ad for this proposed rule appeared/will appear in 
newspapers of record on 12/25/2014 & I I 

This rule takes effect on I I 

Please note: Information regarding a second hearing and 
adjustment to the deadline for public were 
received via email 1/22/2015 and updates made to 
relevant databases and the online portal. Adoption 
deadline: 08/12/2015. 

If you have any questions, please call me at 828-2863. 
OR E-Mail me at: lcorliss®sec.state.vt.us 

cc:Katie Pickens 
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