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EXPERT REPORT OF WILLIAM STEINHURST

Entergy Nuclear Vermont Yankee, LLC et al. v. Shumlin et al.
Docket No. 1:11-cv-99

August 8, 2011
l. Introduction

In ruling on Plaintiffs” motion for a preliminary injunction, the Court indicated that, in
the upcoming trial on the merits, it “must carefully consider” Plaintiffs’ Atomic Energy Act
preemption claim, including “whether the statutes [challenged by Plaintiffs] are preempted on
their face, as applied, or whether they were enacted for a preempted purpose.” Doc. 88, Mem. &
Order on Pls.” Mot. for Prelim. Inj. at 3-4 (July 18, 2011). | have been retained by the State of
Vermont to assess whether the challenged statutes were enacted for the purpose of regulating the
radiological safety of the Vermont Yankee Nuclear Power Station (VY). In my opinion, the
challenged statutes reflect an array of legitimate state interests and goals that the Vermont
Legislature and Executive Branch have developed and implemented in shaping the State’s
energy policy and regulatory framework over the past thirty-plus years. More specifically, it is
my opinion that:

a. the Vermont Legislature, as well as the State’s Executive Branch, has actively and
passionately pursued a wide range of legitimate energy policy goals and concerns;

b. those goals and concerns are traditional matters of legitimate policy concern to state
governments outside the preempted sphere of nuclear safety;

c. those goals and concerns, while not related to nuclear safety, routinely implicated
VY; and

d. those goals and concerns, in combination and often individually, provided a
reasonable basis for the legislative and regulatory actions challenged by Plaintiffs in
this lawsuit.

In sum, it is my opinion that Vermont’s laws, including the enactment of Act 74 of 2005,
Act 160 of 2006, and Act 189 of 2008, plus the consideration of S.289 of 2010 (together, “the
Actions”), have been enacted and implemented within the State’s traditional authority to regulate
electricity generating facilities within its borders and not, as Plaintiffs argue, in a manner that
“focus[es] on nuclear safety concerns that are entrusted exclusively to the federal government.”
Compl. 1 9.

. Background, Qualifications & Compensation

My name is William Steinhurst, and | am a Senior Consultant with Synapse Energy
Economics (Synapse). My business address is 32 Main Street, #394, Montpelier, Vermont
05602. My prior testimony and my publications are listed on my résumé, which is attached as
Exhibit 1. | am being compensated at a rate of $200 per hour.
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Synapse Energy Economics is a research and consulting firm specializing in energy and
environmental issues, including electric generation, transmission- and distribution-system
reliability, ratemaking and rate design, electric industry restructuring and market power,
electricity market prices, stranded costs, efficiency, renewable energy, environmental quality,
and nuclear power.

I have some thirty years of experience in utility regulation and energy policy, including
work on renewable portfolio standards and portfolio management practices for default service
providers and regulated utilities, green marketing, distributed resource issues, economic impact
studies, rate setting and rate design. Prior to joining Synapse, | served, first, as Planning
Econometrician and, then, Director for Regulated Utility Planning at the Vermont Department of
Public Service (Department or DPS), the State’s Public Advocate and energy policy agency. |
have provided consulting services for various clients, including the Connecticut Office of
Consumer Counsel, the Illinois Citizens Utility Board, the California Division of Ratepayer
Advocates, the D.C. and Maryland Offices of the Public Advocate, the Delaware Public Utilities
Commission, the Regulatory Assistance Project, the National Association of Regulatory Utility
Commissioners (NARUC), the National Regulatory Research Institute (NRRI), American
Association of Retired Persons (AARP), The Utility Reform Network (TURN), the Union of
Concerned Scientists, the Northern Forest Council, the Nova Scotia Utility and Review Board,
the U.S. EPA, the Conservation Law Foundation, the Sierra Club, the Southern Alliance for
Clean Energy, the Oklahoma Sustainability Network, the Natural Resource Defense Council
(NRDC), New Energy Economy, the Vermont Department of Public Service, the Vermont
Legislature, the Illinois Energy Office, the Massachusetts Executive Office of Energy Resources,
the James River Corporation, and the Newfoundland Department of Natural Resources.

I hold a B.A. in Physics from Wesleyan University, an M.S. in Statistics, and a Ph.D. in
Mechanical Engineering from the University of Vermont. | have attended various in-service
trainings on utility matters, including Vermont Yankee Nuclear Power Corporation’s BWR
[Boiling Water Reactor] Fundamentals I.

I have testified as an expert witness or filed affidavits in more than 100 proceedings on
topics including utility rates and ratemaking policy, prudence reviews, integrated resource
planning, demand-side management policy and program design, utility financings, regulatory
enforcement, green marketing, power purchases, statistical analysis, and decision analysis. |
have been a frequent witness in legislative hearings and represented the State of Vermont, the
Delaware Public Utilities Commission Staff, and several other groups in numerous collaborative
settlement processes addressing energy efficiency, resource planning and distributed resources.

I was the lead author or co-author of Vermont’s long-term energy plans for 1983, 1988,
and 1994, as well as the 1998 report Fueling Vermont’s Future: Comprehensive Energy Plan
and Greenhouse Gas Action Plan, and also Synapse’s study Portfolio Management: How to
Procure Electricity Resources to Provide Reliable, Low-Cost, and Efficient Electricity Services
to All Retail Customers. In 2008, | was commissioned by the National Regulatory Research
Institute (NRRI) to write Electricity at a Glance, a primer on the industry for new public utility
commissioners. In 2011, NRRI commissioned me to prepare a second edition of that work.
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Several of my past assignments at the VT DPS and consulting engagements since leaving
the VT DPS are of particular relevance in this matter. From 1981 through 1986, | was
responsible for the DPS’s work on a variety of utility regulation topics, including energy
efficiency policy and programs, load forecasting, aspects of power-supply planning, and
assessment of both traditional and renewable energy supply options. Between 1986 and 2003, as
Director for Regulated Utility Planning at the DPS, | was in charge of the Department’s policy
development and planning activities for both regulated and non-regulated energy and provided or
oversaw the Department’s expert testimony regarding many aspects of utility regulation
litigation and rulemakings, including power supply acquisition cases under 30 V.S.A. § 248. |
also made all “Determinations of Consistency” with the State’s electric plan as authorized by 30
V.S.A. 8 202(f). | represented the DPS or served on teams representing the DPS in negotiations
with utilities over rate cases, power purchases, construction projects, and rulemakings and with
power suppliers regarding wholesale power purchases made by the DPS itself. From 1981 to
2003, I frequently appeared before the Vermont Legislature to testify on bills affecting energy
policy and utility regulation, provided background briefings on those matters, and answered
questions about them. As part of my work at the DPS, | served for many years as backup to the
State’s Nuclear Engineer and the Department’s Commissioner in carrying out the Department’s
responsibilities under the Vermont Yankee Emergency Response Plan, including regular drills.
After leaving the DPS, from fall 2008 through 2010 and while at Synapse, | was part of a team
that provided consulting services to the Joint Fiscal Office of the Vermont Legislature regarding
Vermont Yankee issues. One part of that assignment was to monitor on behalf of the Legislature
the work of the so-called Consensus Study. That was a project funded by Green Mountain
Power and CVPS, where two economic consultants hired by those utilities sought to model
economic impacts of certain scenarios involving VY.

In sum, | have extensive qualifications as a policy expert on the full range of issues and
practices comprising state regulation of the electric industry. As an analyst, manager, expert
witness, and policy advisor, | have personal knowledge of the nature, basis, and evolution of
Vermont utility law and regulation, as well as Vermont energy policy and programs, from 1981
through the period covered by the Actions.

I11.  Materials Considered in Forming Opinions/Developing Testimony

I have relied upon my relevant personal experience as described above and as reflected in
my résumé. | have reviewed and considered information contained in the documents cited
and/or discussed in this Report. In addition, | have reviewed and considered the following: the
Complaint filed in this action; the State’s memorandum of law and declarations opposing
Plaintiffs’ motion for a preliminary injunction; the Vermont Public Service Board’s conference
orders in Docket 7404 (Enexus); DPS Biennial Reports, 1972 through 1984, 2007.

IV.  Statement of Opinions, Bases, and Reasoning
A. Vermont’s Energy Policy, Utility Regulation, and Other Energy Programs

Have for Decades Focused Consistently on Many Goals and Concerns
Unrelated to Nuclear Safety.
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Based on my 30 years of experience, the Vermont Legislature has actively and
consistently been engaged in matters of energy regulation for decades. 1 do not recall a
legislative session since 1980 without consideration of substantial changes to energy regulation
by the Vermont Legislature. The debate and discussion in the Legislature throughout that time
reflects the Legislature’s over-arching priority—Ileast-cost energy portfolio planning that will
meet the State’s current and future energy needs in a sustainable way. As a result, the priorities
and purposes reflected in the text of the challenged statutes—e.g., energy portfolio diversity,
promotion of renewable energy resources, ensuring a reliable, economical, environmentally
sustainable supply of energy—have been a regular part of the Legislature’s public consideration
of energy policy since the 1970s, before, during, and after the statutes being challenged in this
lawsuit.

Following the oil crises of the 1970s, the Vermont Legislature passed landmark energy
legislation in 1979. Act No. 204 (1979 Adj. Sess.), eff. Feb. 1, 1981. Among other steps taken,
the Vermont Legislature created the DPS and its Planning Division, commissioned a long-term
electric energy plan, and adopted planning goals for the electricity industry in Vermont. See 30
V.S.A. 8 202 (setting goal of “obtaining for all consumers in the state proper utility service at
minimum cost under efficient and economical management consistent with other public policy of
the state”). That Act also adopted a state energy policy that was quite far-reaching for its time
and that remains in effect today:

It is the general policy of the state of Vermont:

(1) To assure, to the greatest extent practicable, that Vermont can meet its energy service
needs in a manner that is adequate, reliable, secure and sustainable; that assures
affordability and encourages the state’s economic vitality, the efficient use of energy
resources and cost effective demand side management; and that is environmentally
sound.

(2) To identify and evaluate on an ongoing basis, resources that will meet Vermont’s
energy service needs in accordance with the principles of least cost integrated planning;
including efficiency, conservation and load management alternatives, wise use of
renewable resources and environmentally sound energy supply.

Id. § 202a (defining “State energy policy”).

Work on Vermont’s first long-term electric energy plan began in the fall of 1981. In
March 1982, the DPS published Electric Power in Vermont, an issue paper that kicked off a
broad public input process. The Vermont Legislature’s Joint Energy Committee actively
oversaw the development of the plan, and in January 1983, the DPS issued a draft plan. In
February 1983, the House Energy Committee conducted its own hearings on the draft plan. The
final plan was adopted by the DPS on March 31, 1983.

The State’s electric plan was intended by the Vermont Legislature to guide the largest
and most important decisions about actions regulating the electric industry. In particular, the
governing statute provided that: “After adoption by the department of a final plan, any company
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seeking [Public Service B]oard authority to make investments, to finance, to site or construct a
generation or transmission facility or to purchase electricity or rights to future electricity, shall
notify the department of the proposed action and request a determination by the department
whether the proposed action is consistent with the plan . . . . If the proposed action is
inconsistent with the plan, the board may nevertheless authorize the proposed action if it finds
that there is good cause to do so.” 30 V.S.A. § 202(f).

Following a similar public input process that included issuance of two draft electric
energy plans (1987 and 1988), the DPS adopted a revised electric energy plan on September 30,
1988. Subsequent electric energy plans were adopted by the DPS in 1994 and 2005.

A major theme of the Department’s 1988 electric energy plan was that least cost
integrated planning (LCIP) constituted best practice for electric utilities and that all of Vermont’s
electric utilities should engage in that process to guide their resource decisions.* Shortly
thereafter, the Public Service Board began a lengthy proceeding that led to its 1991 Final Order
in Docket 5270, which set the stage for an extensive reworking of utility resource planning in
Vermont. The Vermont Legislature later codified the Board’s decision as 30 V.S.A. § 218(c),
requiring consideration of both economic and environmental costs in LCIP (Act No. 99 of 1991,
8 2). Those considerations, and the State’s commitment to LCIP, run through the electric energy
plans adopted in 1994 and 2005.

In 1990, Governor Kunin directed the DPS to prepare a Comprehensive Energy Plan
(CEP) covering all forms of energy for Vermont. Exec. Order No. 79. The CEP’s goals were to
protect the environment, increase energy efficiency, and reduce overall costs, as well as to set
goals for greenhouse gas reductions and “identify alternative means of energy production and
conservation to offset the closing of Vermont Yankee.” Exec. Order § 1. The CEP was issued
by the DPS in January 1991. Later that year, the Vermont Legislature established a continuing
requirement for comprehensive energy planning by the DPS in 30 V.S.A. § 202b. Act No. 259,
1991 (Adj. Sess.), § 2. The first CEP developed under that statute was issued in 1998. Vt. DPS
Fueling Vermont’s Future: Comprehensive Energy Plan and Greenhouse Gas Action Plan, July
1998. The 1998 CEP identified as primary objectives improving transportation energy use,
internalizing energy costs, improving energy efficiency, and increasing the use of renewable
energy sources. 1998 CEP, vol. 1 at I-3. It identified as relevant state energy goals: safety,
adequacy, reliability, security, sustainability, environmental soundness, efficiency, affordability,
and economic vitality. 1998 CEP, vol. 1 at 2-1 to 2-10.

The State is currently developing an updated CEP, which will include an updated 20-year
electric energy plan, to be issued by October 15, 2011. As reflected in the stakeholder

! The basic tenets of LCIP are that utilities should select resources so as to minimize the net
present value of their cost of service (not their rates) and should consider all resource options,
both supply-side and demand-side, on an equal footing when doing so. Also known as integrated
resource planning (IRP), LCIP has since become widespread among U.S. energy utilities and is
mandated by statute or Commission rule in many states. See, for example, W. Steinhurst,
Electricity at a Glance, rev. ed., National Regulatory Research Inst., 2011, at 7 and 30.

Available at http://www.nrri.org/pubs/electricity/NRRI_electricity_at a glance_jan11-04.pdf.
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engagement draft that DPS has promulgated for public discussions and comment, the new CEP
will also reflect the energy policy goals of 30 V.S.A. § 202a. As the public review draft CEP
states, “the goals for this Plan are to promote energy resources that are adequate, reliable, secure,
and sustainable; that assure affordability and encourage the state’s economic vitality, the
efficient use of energy resources, and cost-effective demand-side management; and that are
environmentally sound.” 2011 Public Review Draft of Vermont Comprehensive Energy Plan,
available at http://www.vtenergyplan.vermont.gov/.

In addition to these planning efforts, during the mid-1990s, against the backdrop of
federal initiatives to facilitate wholesale competition in the generation of electricity, the Vermont
Legislature and the DPS intensively considered a major restructuring of its retail electric
industry. Several sessions of the Legislature saw frequent hearings by at least four different
standing committees, as well as various joint hearings and special committees to study options
for that restructuring. 1 made many presentations on diverse aspects of utility regulation and
economics during that time period. | conservatively estimate that legislators invested several
thousands of hours to that topic during the 1990s. While Vermont ultimately declined to
restructure its electric industry, one important concern of the Vermont Legislature throughout
those hearings and debates was the way wholesale and retail competition would affect the
economics and reliability of Vermont Yankee. Legislators and the DPS were concerned that if
retail competition were introduced and VY spun off (as nuclear plants were in many restructured
states), competitive pressures in the wholesale market could create stranded costs related to the
plant or have negative effects on the plant’s reliability.? Legislative concern over those issues
was at least one of the factors Vermont legislators weighed in their decision to reject retail
competition.

Over the last ten or twelve years, the Vermont Legislature has delved into many areas of
electric industry policy and regulation, with the Public Service Board and DPS following up on
the Legislature’s initiatives. Those initiatives reflect a consistent commitment to promoting an
energy policy and future for Vermont that is efficient, diverse, sustainable, reliable, economical
and environmentally sound. By way of example, during this time period, alternative regulation
was made available. Alternative regulation means, among other things, replacing certain aspects
of traditional rate-base rate-of-return rate setting with different mechanisms designed to realign
utility incentives with public policy goals. Net metering and feed-in tariffs that provide novel
mechanisms and economic incentives for customers and developers to generate renewable
energy for their own use or for sale to the utility were established to promote development of
renewable and sustainable energy resources. A program for low-income utility bill support was
authorized. Efficiency Vermont, a first-in-the-nation independent energy efficiency utility was
established along with a bill surcharge to fund it. Its purpose is to implement a state-wide set of
electric energy efficiency programs independent of the electric utilities in order to maximize the

2 Stranded cost is a term used in the debates over restructuring of the electric industry during the
1990s. It means previously committed costs of a utility for a supply resource that might not be
recovered in a market sale if the utility had to divest itself of that resource or that might not be
recoverable from retail customers if the utility had to compete with other retailers. Stranded costs
were a concern because, at least in some states, ratepayers were required to compensate retail
utilities for stranded costs.
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benefits of those programs and to eliminate the conflicting incentives that retail utilities had
between maximizing sales and carrying out their (former) energy efficiency duties. Efficiency
Vermont has been funded at several percent of the retail rate and has established a track record of
innovation making it one of the best energy efficiency programs in the country.

In particular, the Legislature passed important legislation aimed at promoting renewable
energy and energy efficiency during the same general timeframe in which Acts 74 and 160 were
enacted. For example, in the 2003 session, the Legislature enacted Act 69, entitled “An Act
Relating to Promotion of Energy Efficiency and Renewable Electric Generation.” Act 69 added
a statutory chapter addressing renewable energy programs and authorizing utilities to establish
renewable pricing programs to allow electric consumers to voluntarily participate in programs
that increase utilization of renewable energy sources by investing in renewable energy projects
or by purchasing tradeable renewable energy credits. See 30 V.S.A. 8§ 8001-8004.

In 2005, the same session that saw the passage of Act 74, the Legislature established
requirements for retail electricity providers relating to the use of new renewable energy sources
and created the Sustainably Priced Energy Enterprise Development (SPEED) program. See 2005
Vt. Acts & Resolves No. 61 88 1-4 (amending Vt. Stat. Ann. tit. 30 8§ 8001-8002, 8004 and
adding 88 8005-8006). A primary goal of the SPEED program was to encourage the in-state
development of renewable sources of electricity.

The Vermont Energy Efficiency and Affordability Act of 2008 further demonstrates the
Legislature’s ongoing commitment to and consideration of the energy policy goals discussed
above. See 2008 Vt. Acts & Resolves No. 92. In addition to establishing a number of specific
efficiency goals and programs, Act 92 created Vermont’s “25 by 25” goal of producing “25
percent of the energy consumed within the state through the use of renewable energy sources,
particularly from Vermont’s farms and forests” by the year 2025. See 10 V.S.A. 8 579(a) (added
by Act 92, § 5).

In addition to the acts discussed above, the Legislature has passed many other statutes
addressing energy efficiency, diversity, reliability, and the promotion of renewable energy. See,
e.g., 2011 Vt. Acts & Resolves No. 47 (enacting various energy provisions to increase efficiency,
reliability, security, and the use of renewable energy, reduce costs and greenhouse gas emissions,
and plan for future energy needs); 2010 Vt. Acts & Resolves No. 159 (same); 2009 Vt. Acts &
Resolves No. 45 (same); 2008 Vt. Acts & Resolves No. 209 (same); 2006 Vt. Acts & Resolves
No. 208 (same); 2006 Vt. Acts & Resolves No. 201 (providing business and technical assistance
for farmers to harvest biomass, convert biomass to energy, and produce biofuel); 2006 Vt. Acts
& Resolves No. 168 (establishing goals for greenhouse gas reductions); 2006 Vt. Acts &
Resolves No. 152 (establishing energy “efficiency standards” in order to “reduce pollution and
other environmental impacts,” “make electricity systems more reliable,” “reduce or delay the
need for new power plants, power transmission lines, and power distribution system upgrades,”
“contribute to the economy of this state,” “sav[e] consumers and businesses money on energy
bills,” and “help the state and local economy”); 2006 Vt. Acts & Resolves No. 123 (regarding
Vermont’s participation in the Regional Greenhouse Gas Initiative); 2004 Vt. Acts & Resolves
No. 82 (addressing stability and reliability during state of emergency); and 2002 Vt. Acts &
Resolves No. 145 (encouraging diversity of energy portfolio).
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In addition to the matters discussed above, nuclear power in general and Vermont Yankee
in particular have been the subject of a number of legitimate concerns that fall within the
jurisdiction of state regulators. For instance, the 1983 electric energy plan determined that the
possibility of meeting Vermont’s capacity requirements by building a new nuclear facility “can
be eliminated on purely practical grounds.” 1983 Electric Energy Plan at 48. Those purely
practical grounds included financial stress, public acceptance, and “the problems of the nuclear
industry as a whole and of the Seabrook and Millstone units in particular.” Id.

The 1988 plan expressed concern over several extended repair outages at VY in the early-
and mid-1980s and identified dependence on VY as a “significant potential threat to the state’s
portfolio.” 1988 Electric Energy Plan at 11.2-40. It also warned that “Vermont’s energy mix is
moderately at risk from its exposure to nuclear power.” 1d. at 11.2-43. For example, the Plan
noted that “generic issues arising as the industry matures could jeopardize whole families of
plant designs,” or “an earlier than planned shutdown” could result from “intractable
technological problems, high societal costs of fuel storage and related decommissioning work, or
other reasons.” 1d. at 11.2-44.

It is worth noting that the plan does not mention radiological safety anywhere in its
discussion—only the “purely practical” effects that problems stemming from the NRC’s
requirements might have on Vermont ratepayers. In sum, the only role played by radiological
safety in the 1988 Plan’s discussion of nuclear power was the recognition that if the NRC (not
Vermont) at some point concluded there were safety issues at the plant, that could have a
negative reliability or financial impact on Vermont utilities and ratepayers.

B. The Legislation at Issue in This Lawsuit Is Reasonably Calculated to Further
Longstanding Vermont Energy Goals and Policies that are Unrelated to
Nuclear Safety.

It is my opinion that each of the Actions (Act 74 of 2005, Act 160 of 2006, and Act 189
of 2008 plus the consideration of S.289 of 2010) fits within the legitimate goals and priorities
discussed above, is a logically selected means to pursue those goals and priorities—as well as the
particular goals set out in each of those enactments—and is consistent with the broad energy
policies and priorities that have consistently characterized the Vermont Legislature’s activities in
the energy policy arena since at least 1981. The Actions are part of and wholly consistent with
the Vermont Legislature’s longstanding tradition of promulgating forward-looking energy policy
affecting all parts of the State’s electric industry.

1. Act 160

The language of Act 160 does not mention or implicate radiological safety. Rather, it
discusses “economic and environmental benefit, risks, and costs,” “the general welfare,” and
“present day cost benefit assumptions and analyses,” and it envisions transparent “public
engagement” and “fact finding” to assist the Legislature. It does not establish radiological safety
as a standard or issue in any legislative or regulatory decision affecting ENVY.
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Nor does the fact that Act 160 included “public health issues” in a list of factors to be
studied in order to inform the Legislature’s decision whether to authorize the PSB to consider
granting a certificate of public good (CPG), Vt. Stat. Ann. tit. 30, § 254(b)(2)(B), demonstrate
that the Legislature’s purpose was to regulate radiological safety. It would have been entirely
reasonable for the Legislature to consider “public health issues” not implicating radiological
safety. For example, the Legislature could reasonably have intended to consider, as it has done
on many past occasions, public health issues such as spills of non-radiological toxic materials.

Many aspects of operating a nuclear power plant not related to radiological safety impact
the environment and the public health, and are appropriate for state consideration. First, since at
least the 1980s, the Vermont Legislature has taken the health of the Connecticut River and other
aquatic ecosystems seriously in energy legislation and resource selection both as an
environmental protection issue and as an essential ingredient in its economic development and
tourism strategies. For example, the State has long regulated thermal discharges from VY in
order to monitor and prevent potential damage to the river’s ecosystem. Further, the operation of
VY may have implications on the ability of the State to remove or alter the Vernon Dam on the
Connecticut River for environmental protection purposes.

Similarly, noise pollution, traffic and other impacts on terrestrial resources,® leaking
underground storage tanks (Vermont has had a leaking underground storage tank regulation
program for some time), and non-radiological occupational health and safety concerns are
legitimate public health issues related to power plants that are routinely considered by states.

Beyond the issues mentioned above in connection with thermal pollution, Vermont’s
tourism and economic development strategies have long been highly dependent on Vermont’s
healthy environment, natural resources, and environmental consciousness. The Vermont
Legislature would have reasonable grounds for concern about the effect of a nuclear power
plant’s presence on the State’s tourism and economic development “brand,” including Vermont’s
reputation for natural products and for an environment conducive to outdoor activities, health,
and fitness. Vermont law-makers might legitimately conclude that these priorities are associated
with a pristine natural environment that does not host a nuclear power plant, even if the plant
were entirely safe from a radiological safety perspective.

2. Act74

The language of Act 74 does not mention or implicate radiological safety. Rather, it
discusses a “diverse, reliable, economically sound, and environmentally sustainable” power
supply for the state. Act 74, Sec. 2. These are appropriate state policy and regulatory goals that
have been priorities for the Vermont Legislature, the Public Service Board, and the DPS since at
least 1981. Indeed, the language of the Act itself recites some examples of past—and
contemporaneously enacted—Iegislative measures that advanced those goals. Act 74, Sec. 2,

® See, e.g., Generic Environmental Impact Statement for License Renewal of Nuclear Plants,
NUREG-1437, Vol. 1 (May 1996)), 8 2.3.6 (recognizing that “[a] number of ongoing issues
associated with terrestrial resources can arise in the immediate area around the plant or its power
transmission lines”).
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codified as 10 V.S.A. § 6521(6). The Act also concerns itself with “a smooth transition to the
future,” whether or not VY is relicensed, and finds “great value” in renewable energy sources,
efficient, combined heat and power facilities, and energy efficiency, but does not mention
radiological safety. It does not establish radiological safety as a standard or issue in any
regulatory process affecting V.

Act 74 does create procedures and standards for the permitting of dry cask storage, but
does so in a manner plainly intended to defer to the NRC on all matters within the NRC’s
purview and not to impede or supersede any NRC safety regulation.

3. Act 189

The language of Act 189 does not establish radiological safety as a standard in any State
regulatory process affecting VY. Other expert testimony being offered by the State covers the
reasons why that is the case. Here, I discuss how the reliability review called for in Act 189 is
also consistent with the State’s historical approach and focuses on legitimate areas of state
regulatory authority.

An issue clearly left to state regulation, even for nuclear power plants, is the need for
power. The Vermont Legislature and DPS have made it clear many times that the need for the
power from a specific source is inextricably linked to that source’s reliability. Adequate and
reliable service is an issue within the State’s traditional regulatory authority and one that
Vermont has actively pursued as a matter of state energy policy for decades. See, e.g., 30 V.S.A.
§ 202a (“It is the general policy of the state of Vermont . . . [t]o assure, to the greatest extent
practicable, that Vermont can meet its energy service needs in a manner that is adequate, reliable,
secure and sustainable; that assures affordability and encourages the state’s economic vitality,
the efficient use of energy resources and cost effective demand side management; and that is
environmentally sound.”). Consistent with that legitimate State goal, Section 1 of Act 189 states
that the Legislature’s purpose was to consider the reliability of the plant, not its radiological
safety: “No. 160 of the Acts of the 2005 Adj. Sess. (2006) reconfirmed the obligation and
authority of the general assembly to examine the reliability of the nuclear power station of
Entergy Nuclear Vermont Yankee (ENVY) in order to determine if it should be authorized to
operate in this state beyond the expiration of its current operating license on March 21, 2012.”
(emphasis added.)

In pursuing the legitimate state goal of promoting a transition to a sustainable energy
future in which energy efficiency and renewable energy are central, the State can legitimately
consider the degree of uncertainty—that is, the converse of reliability—of various resource
options, including VY. For that reason, it is reasonable for the Vermont Legislature to direct
state agencies, such as the DPS, to carry out assessments of those uncertainties. Further, in my
opinion, all of the matters prescribed for the assessments under Act 189 have a clear nexus to the
future availability of VY (that is, its ability to ensure that it will be available to produce power),
not its radiological safety. Therefore, no provision of Act 189 regulates radiological safety or
interferes with the NRC’s regulation of radiological safety.

10
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The fact that VY is a merchant plant able to sell its power into the wholesale market does
not change my conclusion. In 2008, when Act 189 was passed, it was entirely reasonable for
Vermont legislators and policy makers to consider the possibility that, if V'Y were to operate
beyond March 21, 2012, Vermont utilities would purchase power from the plant. Indeed, I recall
that Vermont utilities and Entergy were engaged in discussions about such purchases throughout
2008. In any event, because it was reasonable for legislators to consider the scenario in which
Vermont utilities purchase power from VY beyond March 2012, it was also reasonable for the
Legislature to consider the reliability of the plant.

Indeed, in the 1980s, the plant suffered two lengthy outages—one due to leaky fuel and
the other due to a generic issue with the torus, a major part of the reactor. Both outages were
required to comply with NRC regulations, not those of the State of Vermont, but both had
material effects on the availability, and thus the reliability, of the plant. Such issues impose great
costs on a plant’s owners, potentially sufficient for a merchant owner to consider a long-term or
permanent shutdown. Therefore, in my opinion, reliability, as assessed under Act 189, is a
reasonable concern for the Vermont Legislature under traditional state regulatory authority that
has nothing to do regulating radiological safety and that does not interfere with or impede NRC
regulation of radiological safety.

4. S.289

Finally, the February 2010 vote on S.289 also reflects the Legislature’s focus on valid
areas of State consideration, including minimizing financial risk and problems from potential
delays in decommissioning, spent nuclear fuel management and site restoration.

One example of a purely practical financial risk is the funding of decommissioning.
While decommissioning standards (aside from greenfielding standards) are set by NRC, Vermont
has a non-radiological-safety interest in knowing that decommissioning will be properly funded.
At this time, Entergy characterizes itself as “an integrated energy company engaged primarily in
electric power production and retail distribution operations. Entergy owns and operates power
plants with approximately 30,000 megawatts of electric generating capacity, and it is the second-
largest nuclear generator in the United States. Entergy delivers electricity to 2.7 million utility
customers in Arkansas, Louisiana, Mississippi, and Texas. Entergy has annual revenues of more
than $11 billion and more than 15,000 employees.”* Entergy press release, 7/25/2011, available
at
http://investor.shareholder.com/common/download/download.cfm?CompanylD=ETR&FileID=4
85369&FileKey=c5fea82d-daad-4885-9a9e-57027a129428&FileName=VY_REFUEL.pdf.

While Entergy portrays itself as a going concern capable of meeting the financial
obligations of itself and its subsidiaries, Entergy’s long term financial future is less clear. For

* Entergy’s status as an “integrated energy company” is of particular importance here. This
phrase means, among other things, that Entergy is a vertically integrated monopoly retail electric
utility in certain states. The importance of that fact is that it has captive customers who can be
counted on to provide a steady revenue stream. That fact can greatly enhance credit rating
agencies’ view of Entergy and ease its access to capital needed for any purpose.

11


christinemartinez
Highlight


Case 1:11-cv-00099-jgm Document 126-2 Filed 08/18/11 Page 13 of 24

example, the states it serves at retail might choose retail competition, or it might make risky
investments that would diminish its financial viability. Therefore, the Vermont Legislature and
DPS have a reasonable concern regarding VY’s owner and whether its current financial strength
is assured for another twenty years.

That concern was amplified in January 2008 when ENVY, Entergy Corporation itself,
and various affiliates filed with the Vermont Public Service Board a petition seeking approval of
transactions as part of a restructuring intended to centralize ownership and control of Entergy
Corporation’s six non-utility, wholesale-nuclear units (including VY) under a new holding-
company structure. Referred to as “Enexus,” this affiliate would have had limited financial
resources compared to Entergy Corporation and would have been highly leveraged. While
Entergy tabled that deal in April 2010, it was, at the time of the Vermont Legislature’s vote on
S.289, another reason for concern about the future financial strength of VY’s owner, through
which Entergy might have succeeded in distancing itself further from financial obligations
related to the plant. The current VY ownership structure is layered enough to raise reasonable
concern that future actions by Entergy or its subsidiaries could further distance the parent
company from its obligations. As set out in J16 of the Complaint, “Plaintiff ENVY is a limited
liability company. ENVY’s sole member is another limited liability company named Entergy
Nuclear Vermont Investment Company, LLC, which in turn has a sole member named Entergy
Nuclear Holding Company #3, LLC (also a limited liability company), which in turn has a sole
member named Entergy Nuclear Holding Company.” Even this chain of ownership does not
reach the ultimate parent corporation.

These concerns about the comparative financial strength of VY’s ownership structure
today and as it might be in the future, and about the possibility of underinvestment due to short-
term market pressures, were, in fact, matters of concern Vermont legislators discussed in 2008,
2009, and 2010. Indeed, that issue was a key concern in the regulatory process and government
decision-making surrounding the sale of VY to Entergy in the first place in 2002.

Another factor unrelated to radiological safety that the Vermont Legislature would
reasonably have been concerned about at the time of the S.289 vote harks back to the Vermont
utilities” prior overdependence on VY power, an issue that was of concern to them and the State
from the 1980s onward. As of the time of the vote, Vermont utilities had indicated that they
planned to take a smaller amount of power from VY, but the size of the reduction could
reasonably have been viewed as inadequate for many reasons, including an appreciation of the
effect of aging plant issues on reliability. In any event, there was no power purchase agreement
at that time, so the Vermont Legislature had no specific degree of diversification it could rely on.

In addition, at the time of the S.289 vote, Vermont legislators and regulators voiced
concerns about their lack of trust in VY’s ownership and management. Separate and apart from
radiological safety, there was a concern that the plant’s ownership and management were not
business partners with whom the State should continue to work for another 20 years, based in
part on statements concerning underground piping and in part on the Enexus proposal. In my
experience at DPS, trust has always been an extremely important part of the State’s relationship
with any utility. Thus, in my opinion, lack of trust forms another valid basis for the S.289 vote.
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Finally, Section 11 of this report demonstrates that the Vermont Legislature has a
longstanding and deeply-held desire to make a transition to an energy future that focuses on
energy efficiency and renewable energy. Therefore, it is reasonable for the Vermont Legislature
to be concerned about making decisions that would diminish the space available in the electric
industry for those resources. Those resources are inherently ones that will require ramp-up time
to develop and take up their desired place in Vermont’s energy future. In light of that goal, it is
reasonable for legislators to be concerned that issuing a renewal CPG to VY would undercut
development and maturation of those alternative resources and could delay, or even preclude, the
desired transition. Therefore, it would have been reasonable to vote against S.289 in order to
prioritize the Vermont Legislature’s longstanding policy goals.

V. Conclusion

In sum, every Vermont governmental entity that has addressed Vermont’s energy policy
issues, many of which affect VY, is well aware of federal preemption of nuclear safety matters,
and has properly pursued the State’s longstanding and passionate concerns with many other
aspects of energy policy and with the plant’s operation as a regulated entity in Vermont,
concerns having nothing to do with nuclear safety and, in and of themselves, reasonable grounds
for deciding not to extend VY’s CPG under 30 V.S.A. § 248.

/s/ William Steinhurst
William Steinhurst
August 8, 2011
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