STATE OF VERMONT

BE ey e e

SUPERIOR COURT CIVIL DIVISION
Washington Unit Docket No.

STATE OF VERMONT - 97 - e
Plaintiff

V.
CAPTURE THE DREAM, LLC;
ADAM GERHARD; AND

REGINA FRANZ
Defendants

COMPLAINT

The Vermont Attorney General brings this suit under the Vermont Consumer Protection
Act, 9 V.S.A. Chapter 63, against Capture the Dream, LLC; Adam Gerhard; énd Regina Franz
(coﬂectively, “Defendants™), for making deceptive representations in connection with a
fundraiser.

I PARTIES, JURISDICTION, AND RELATED MATTERS

1. Defendant Capture the Dream, LLC is a New Hampshire limited liability company,
with its principal place of business located at 204 South Main Street, Newmarket, NH, 03857.
From April 30, 2013 until March 24, 2015, Defendant Capture the Dream, LL.C was registered as a
foreign limited liability company with the Vermont Secretary of State, and listed its Designated
Office Business Address as 36 Bethel Drive, Bethel, VT, 05032.

2. Defendants Adam Gerhard and Regina Franz are residents of 204 South Main Street,
Newmarket, NH, 03857, and formed Capture the Dream, LLC. Adam Gerhard is the owner of
Capture the Dream, LLC, and Regina Franz is a member. Both Adam Gerhard and Regina Franz

managed the Randall Drive-In Movie Theater (“Randall Drive-In™), located at 36 Bethel Drive,



Bethel, VT 05032; both were involved in launching a fundraiser to raise money to purchase a digital
projector for the Randall Drive-In.

3. At all times relevant to this Complaint, Defendants did business in Vermont by
operating the Randall Drive-In and by soliciting monetary pledges from Vermont consumers.

4, The Vermont Attorney General is authorized under the Vermont Consumer
Protection Act, 9 V.S.A. § 2458(b), to sue to enforce the Act’s prohibitions on unfair and
deceptive acts and practices in commerce.

5. The Washington Superior Court has personal jurisdiction over Defendants and is
the proper venue for this action because Defendanfs solicited monetary pledges through a
crowdfunding campaign from consumers throughout Vermont, including those in Washington
County.

0. This action is-in the public interest.

In. STATUTORY FRAMEWORK

7. The Vermont Consumer Protection Act prohibits unfair and deceptive acts and
practices in commerce. 9 V.S.A. § 2453(a).

IHI. BACKGROUND ON CROWDFUNDING

8. In a recent Complaint filed by the Federal Trade Commission (FTC) in the
District of Oregon, the FTC defines crowdfunding as the practice of funding a project or venture
by raising many small amounts of money from a large number of people, typically via the
Internet. Crowdfunding transactions typically involve consumers (sometimes known as
“backers”) giving money (known as a “pledge”) to a project “creator” in exchange for a specific
“reward.” Typically, the “reward” is the product, service, or content that will be manufactured

with the raised funds. Compl. at 35, F.T.C. v. Erik Chevalier, also d/b/a The Forking Path, Co.,



No. 3:15-cv-01029-AC (D. Or. June 6, 2015), ECF No. 1, available at
https://www.ftc.gov/system/files/documents/cases/15061 1chevaliercmpt.pdf.

9. One of the most popular Internet crowdfunding platforms is Kickstarter.com. To
initiate a Kickstarter “campaign,” the project creator develops a “homepage” that provides
information (usually including a video and multiple pictures) about the product, service, or
content that will be created with the raised funds. This homepage serves as the launch point for
the entire project. In addition to information about the final product, the homepage provides
information about the total amount of money needed for the project and the number of days left
to fund it. Project creators can choose the length of the fundraising period, but Kickstarter limits
the maximum time period to 60 days. Every project’s homepage offers multiple “pledge”
options. Each tier promises specific deliverables or, in Kickstarter parlance, “rewards..” Usually,
the higher the amount pledged, the greater the rewards promised to the consumer. Kickstarter is
structured for “all of nothing” funding. If the .creator does not raise the sufficient funds to meet
the original fundraising goal selected within the time period selected, the creator does not receive
any money and no backer is charged. /d.

Iv.  FACTS
The Kickstarter Campaign

10.  On or before April 11, 2014, Defendants launched a fundraiser to raise money
from consumers to purchase a digital projector for the Randall Drive-In (the “Fundraiser”). The
Fundraiser primarily raised money through a crowdfunding campaign created on Kickstarter and

Jaunched on or about April 11, 2014 (the “Campaign”),! and also raised money through other

! As of September 14, 2016, the Campaign’s homepage can still be viewed at:
https://www kickstarter.com/projects/1148446999/worlds-smallest-drive-in-movie-theatre-goes-digita.
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fundraising methods, including raffles, PayPal donations, DVD giveaways, concession sales, and
by receiving donations from consumers in the mail.

11. The Campaign’s homepage states: “Seeking to restore the Randall to its former
glory longtime patrons Adam Gerhard and Regina Franz formed Capture the Dream, LLC and
leased the property for the 2013 season.” Although Adam Gerhard is listed as the creator of the
Campaign at the top of the Kickstarter webpage, the use of only plural terms such as “we” and
“our” throughout the Campaign’s homepage demonstrates that all Defendants were involved in
creating the Campaign. |

12. The Campaign had a goal of raising $20,000 within a fundraising period of 46
days to conclude on May 27, 2014. The heading at the top of the Campéign’s homepage reads:
“Randall Drive-In Movie Theatre Goes Digital.” A subheading beneath reads: “The World’s
Smallest Drive-In faces their biggest challenge: Go Digital or Go Dark!” A partial screenshot of
the Campaign’; homepage, as captured on September 9, 2016, appears below, and the complete

homepage is shown as Exhibit A.

Randall Drive-In Movie Theatre Goes Digital

The World's Smallest Diive-in
faces their biggest challenge:

Go Digital or Go Dark!

Craatad by

Adam S. Gerhard

257 backers pledged S22 002 to help bring
this project to tia.




13. On the Campaign’s homepage, Defendants described in detail the history of the
Randall Drive-In, or “The Backstory.” The partial screen shot below displays a portion of this

description.

The Backstory

Nestled in the Green Mountains of Warmont lies the Randall Drive-In Theatre, the world's
smallest remaining drive-in. The theatrs was built literally in Al Randalf's back vard and has
bean providing family affordable fun under the stars ever since. Built in 1954, and celebrating its
G0th Anniversary this season, the Randall Drive-In Theatre is one of only 4 remaining drive-ins
in the state of Vermant. Drive-Ins are a piece of Americana that once dotied the landscape with
over 4,000 theaters during their hayday.

Randall Drive-in Theatre Original Marguee

The Randall Drive-In has stood the test of time enduring the 1980°s whan other media options
(WHS5, Cable) became prevalent and attendance faltered. Even Mother Nature has impacted the
drive-in with recent hurricanes Irene & Ida dropping the back "ﬂ(—‘H inio the nearby White River
and reducing the car capacity to below 150 making the Randall the smallest remaining drive-in.
While all previous challenges have been met, digital cinema now threatens to close down this

drive-in for good.

14. Also on the Campaign’s homepage, Defendants described in detail the Kickstarter

project, or “The Challenge.” The partial screen shots below display a portion of this description.



The Challenge

After arecord s aS0, it has become quickly apparent that digital cinema won't wait a few mo
Years as many orig ﬁil,f b e]é e:i Cur dream has been to run a drive-in movie theatar and
rather than have ﬁ s renaissance season he a Swan Song for the Ra ndal[DrWe Iy, we are
asking for assistance so our col ﬂpan an obtain a digital projector and we can kesp running
drive-ins for many years into the fmuru,

Digital Cinema comes at a staggering price: 5750001 For the world's smallest drive-in, funding
this al@ne is not a vieble oplion. We run virtually norn- proﬂ with our passion for drive-ins keepir
the place open so local residents can enjoy family time under the stars. What we offer is an

expenence that is a throwback to simpler times. In Ehe ever evolving digital world, it is important
to preserve these opportunities for families to come together and enjoy time outside.

g




oo dark




1dal Tiekat booth as the su s&is Tor anctiner night of mowes. .

Lon'tieline sun sel ol anciher drive-n. preserve (s plece of Americana. e wond's smallest remaining

drive-in

15.  Inaddition to revitalizing a beloved community landmark, the Campaign’s
homepage represented that if Defendants reached their funding goal, consumers would receive

specific reward deliverables, such as a private screening of a movie, free concessions, and free

popcorn.

16.  The Campaign ended on May 27, 2014. Defendants exceeded their fundraising
goal within the 46-day time period. In total, Defendants raised $22,002 from 257 backers,

including Vermont consumers.




17. According to the Campaign’s homepage, several backers contributed substantial
sums of money to the Campaign, including six backers who contributed between $500 and
$1,000, two backers who contributed between $1,000 and $2,000, and one backer who
contributed more than $2,000.

18.  Upon information and belief, Defendants also raised thousands of dollars from
consumers through fundraising methods other than the Campaign.

19. Defendants continued to raise funds for the Randall Drive-In at least as late as
mid-June 2014. On June 14, 2014, Defendants posted the following to the Randall Drive-In’s
Facebook page: “Cabot Cheese graciously donated this item for our raffle this weekend . . . a gift
‘basket’ valued at $75 of premium Cabof cheeses, even includes a cutting board!” The following
day, in response to the question “What raffle?”, Defendants posted: “We have been doing raffles
for digital since last fall! Tickets are available at the ticket booth and snack bus . . . usually we
do free movies [sic] tickets, a 50/50 raffle, or free pizza from Cockadoodle Pizza Cafe.”

20.  Asdescribed below, Defendants acquired the digital projector on or about June
16,2014.

Defendants’ Misrepresentations and Omissions about the Digital Projector’s Future at the
Randall Drive-In

21.  Despite knowing that the digital projector would not benefit the Randall Drive-In
beyond the 2014 season and actively planning their next venture, Defendants subsequently raised
funds from consumers, many of whom were community members and small businesses, by
appealing to their excitement about the possibility of reinvigorating an iconic small-town drive-
in movie theater.

22.  Through the Campaign, Defendants represented to consumers that the digital

projector purchased with the money raised by the Fundraiser would benefit the Randall Drive-In



for years to come, and that the Randall Drive-In would close if the Fundraiser did not

successfully raise enough funds to purchase a digital projector, including, for example, by:

a.

Stating on the Campaign’s homepage: “For the world's smallest drive-in, funding
this alone is not a viable option. We run virtually non-profit with our passion for
drive-ins keeping the place open so local residents can enjoy family time under
the stars. What we offer is an experience that is a throwback to simpler times. In
the ever evolving digital world, it is important to preserve these opportunities for
families to come together and enjoy time outside.”

Stating on the Campaign’s homepage: “The Randall Drive-In has stood the test of
time . . . . While all previous challenges have been met, digital cinema now
threatens to close down the drive-in for good.”

Claiming in a local news story posted on the Campaign’s homepage that “if we
can’t get prints,” we have to close, unfortunately. That’s why we’re trying to push
to go digital so we can continue getting movies here.”

Depicting a photo of a digital projector on the Campaign’s homepage with the
following caption stated beneath it: “The future of cinema . . . either we have one,
or we go dark.”

Stating on the Campaign’s homepage: “Our dream has been to run a drive-in
movie theater and rather than have this rénaissance season be a Swan Song for the
Randall Drive-In, we are asking for assistance so our company can obtain a digital

projector and we can keep running drive-ins for many years into the future.”

% A release “print” is a copy of a film that is provided to a movie theater for exhibition. Wikipedia, Release Print,
https://en.wikipedia.org/wiki/Release print (last visited September 9, 2016).
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23.

In reality, Defendants were on notice at least as early as April 11, 2014, the date

Defendants launched the Campaign, that their lease would not be extended beyond the 2014

season, and that the digital projector would not play a role at the Randall Drive-In after 2014.

For example:

a.

Defendants’ lease to operate the Randall Drive-In for the 2014 season went into
effect on March 1, 2014, and expired on December 31, 2014. Unlike in previous
years, the 2014 lease contained a provision stating: “This lease agreement does
not contain an option to renew.”

In a series of emails exchanged between Mr. Gerhard and Scott Corse, the owner
of the Randall Drive-In, Mr. Corse conveyed his unwillingness to convert the
Randall Drive-In to digital. Furthermore, prior to creating the Campaign, Mr.
Gerhard acknowledged his understanding that Defendants’ lease to operate the
Randall Drive-In would not be extended beyond the 2014 season. For example,
on February 16, 2014, Mr. Gerhard emailed Mr. Corse acknowledging that he had
received Mr. Corse’s voicemail “indicating that ‘the file was closed on the
Randall Drive-In.””

On June 3, 2014, Mr. Corse sent Defendants a certified letter (1) “to note for the
record that any and all activity you are undertaking in soliciting funds for the
aforementioned purpose is being done without my approval, without my
participation, and (heretofore) without my knowledge™; (2) “to provide a reminder
of my telephone message of February 15, 2014 and our subsequent telephone
conversation of February 17, 2014. During those calls I expressed my belief that

our business relationship was irreparably broken, acknowledged my contractual
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24.

obligation to extend your lease for the 2014 season, and used plain language to
convey that I had ‘closed the file’ on offering you a lease following the 2014
season”; and (3) “to ask that you communicate unambiguously with donors,
investors, and lenders alike that neither yourself nor the projector you propose to
purchase will play a role at the drive-in after 2014.”

In fact, because Defendants knew that the digital projector would only benefit the

Randall Drive-In for a single season, Defendants undertook significant steps towards opening a

new digital drive-in movie theater, which they planned to call “Starry Night Drive-In.” For

example:

25.

a. In October 2013, Defendants obtained at least two different estimates for the cost

of a digital projector specifically for the Starry Night Drive-In.

. Defendants appeared at two planning board meetings (March 5, 2014 and March

19, 2014) and two zoning board of adjustment meetings (February 25, 2014 and
March 25, 2014) in the town of Candia, NH with regards to construction of the
Starry Night Drive-In.

At the conclusion of the 2014 season, Defendants removed the digital projector

from the Randall Drive-In and brought it with them to the Fair Oaks Drive-In in Middletown,

NY, which Defendants operated during the 2015 season only. Defendants are currently engaged

in litigation with the owner of the Fair Oaks Drive-In in the Orange County New York Supreme

Court.

26.

Furthermore, Defendants were not authorized to make conclusory statements

about the Randall Drive-In closing if the Fundraiser did not raise enough funds to purchase a

digital projector because Defendants neither owned the Randall Drive-In nor had assumed



through the 2014 lease authority over the future of the Drive-In, and at no point did the owner,
Mr. Corse, inform Defendants that the Randall Drive-In would close if a digital projector could
not be purchased.

27.  In fact, the purchase and installation of the digital projector withdut the written
consent of the owner, Mr. Corse, actually violated the terms of the lease. Additionally, on May
9, 2014, while the Fundraiser was still ongoing, Mr. Corse sent Adam Gerhard the following
email: “I am writing to ask for clarification of a matter that has recently come to my attention. It
is alleged that you are soliciting funds for the purchase of a digital projector and that you are
explicitly claiming if you are unsuccessful in raising the funds the ‘2014 season will be your last’
for the drive-in. Is this allegation accurate?” The next day, on May 10, 2014, Defendant Adam
Gerhard sent the following email: “No, that allegation is not accurate.”

28.  The Randall Drive-In did not close after the 2014 season. Beginning with the
2015 season, the Randall Drive-In (now known as the Bethel Drive-In) has been open and
operating under new management despite the fact that Defendants removed the digital projector
from the Randall Drive-In.

29. Despite knowing that they had no control or authority over the future of the
Randall Drive-In and no personal knowledge that the theater would close, Defendants threatened
the closure of the Randall Drive-In to induce community members and small businesses to
contribute funds. At no point did Defendants adequately inform consumers that the digital
projector purchased with their funds would only benefit the Randall Drive-In for a single season.
Defendants’ Misrepresentations and Omissions about the Cost of the Digital Projector

30. Despite knowing that the cost of the digital projector was sigﬁiﬁcanﬂy less than

the amount represented to consumers through the Campaign, Defendants subsequently raised



funds from consumers, many of whom would have considered the actual cost of the digital
projector and down payment amount material in making their decision to contribute to the
Campaign.

31. Through the Campaign, Defendants represented to consumers that the cost of
purchasing a digital projector for the Randall Drive-In would be approximately $75,000, and
require a down payment of $20,000, including, for example, by:

a. Stating in a video of a local news story about the Campaign provided on the
Campaign’s homepage that “a new [digital projector] would be about $75,000.”
b. Stating in the written description on the Campaign’s homepage: “As previously
mentioned, the projector costs around $75,000. We set our Kickstarter goal at a
reasonable level to ensure we were funded. The $20,000 goal was to serve as the
downp ayment [sic] for the projector with plans of on-going fundraising to pay
down the balance.”
c. Stating on the Campaign homepage: “We have done our due diligence, gotten all
“estimates, and have put together a plan to make digital a reality rat the Randall
Drive-in in 2014.”

32. In reality, Defendants had received various estimates for the cost of a digital
projector, none of which were accepted, and none of which contained a purchase price of
$75,000 with a down payment of $20,000.

33.  Defendants did not even receive the estimate they ultimately accepted u1’1til June
2, 2014, after the conclusion of the Campaign. Per the estimate, Defendants entered into a rent-
to-own agreement on June 16, 2014, for a digital projector costing $36,300 with a down payment

of $6,000.
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34, On June 17, 2014, Defendants paid $6,000 to Scrabble Ventures, LLC as a down
payment for the digital projector.

35. AsofJune 1, 2015, over a year after the Campaign ended, Defendants had only
paid $11,140.90 towards the total cost of the digital projector, despite having raised significantly
more than that amount.

36. On June 30, 2015, Defendants paid the remaining balance of $25,159.10 to
Scrabble Ventures, LLC, paying $36,300 in total, and acquired ownership of the digital
projector.

37. Defendants did not inform consumers, through the Campaign or in any other way,
of the actual cost of the digital projector and the actual down payment amount.

Defendants’ Further Misrepresentations and Omissions

38. By creating the Campaign, Defendants held themselves out as abiding by
Kickstarter’s Terms of Use at the time of the Campaign, which forbids project creators from
posting information they know is false, misleading, or inaccurate, and doing anything deceptive
or fraudulent.

39. By creating the Campaign, Defendants also held themselves out as abiding by
Kickstarter’s Rules, which provide that projects must create something to share with others, and
be honest and clearly presented.

V. VIOLATIONS OF LAW
COUNT 1

Violations of Section 2453(a) of the Vermont Consumer Protection Act

40. Plaintiff realleges and incorporates by reference herein each and every allegation

contained in the preceding paragraphs 1 through 39.

15



41.  Defendants engaged in unfair and deceptive acts and practices in commerce in
violation of the Vermont Consumer Protection Act, 9 V.S.A. § 2453(a), by making the above-
described material misrepresentations and omissions in the course of soliciting monetary pledges
and donations from consumers in connection with the Fundraiser.

VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiff State of Vermont respectfully requests the following relief:

A. A judgment determining that Defendants have violated the Vermont Consumer
Protection Act;
B. A permanent injunction prohibiting Defendants from engaging in any business

activity in, into, or from Vermont that violates Vermont law;

C. A permanent injunction requiring Defendants to notify the Vermont Attorney
General prior to creating any crowdfunding campaign which is available to any Vermonters;

D. An accounting of all monies collected from consumers through the Campaign or
any other fundraising method for the Randall Drive-In;

E. Full restitution to all consumers who paid money to Defendants through the
Campaign or any other fundraising method for the Randall Drive-In, and, to the extent that any
such consumer cannot be found after due diligence, payment of the restitution amount to, in the
Vermont Attorney General’s discretion, charitable organizations operating in Vermont involved in
supporting and promoting the arts;

F. A judgment requiring Defendants to disgorge all profits obtained as a result of its
violations of the Vermont Consumer Protection Act;

G. Civil penalties of up to $10,000 for each violation of the Vermont Consumer

Protection Act;

16



H. The award of investigative and litigation costs and fees to the State of Vermont;
and
L Such other and further relief as the Court deems equitable and proper.

Dated: September 14, 2016

STATE OF VERMONT

WILLIAM H. SORRELL
ATTORNEY GENERAL

T
4

Shannon Salembier

Assistant Attorney General
Office of Attorney General

109 State Street

Montpelier, Vermont 05609
shannon.salembier@vermont.gov
(802) 828-5621

g
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