
From: Humbert, Jacob
To: O"Brien, Christopher
Subject: public records request
Date: Monday, February 3, 2020 4:32:04 PM
Attachments: 2945_001.pdf

Mr. O’Brien:
 
I am writing in response to your recent public records request, which sought copies of all files this
Office may have related to: (1) a federal civil enforcement matter, settled in 2016, that alleged Dr.
Gamal H. Eltabbakh submitted false claims to Medicare/Medicaid regarding chemotherapy drugs
allegedly purchased from a Canadian drug distributor; and (2) a pending medical malpractice case
you believe was brought against Dr. Eltabbakh, where one participating attorney is named
Christopher Maley.  Enclosed please find records responsive to your request.
 
As for the first portion of your request, I have enclosed a February 18, 2016 letter from this Office’s
Medicaid Fraud and Residential Abuse Unit (MFRAU) to the Dep’t of Vermont Health Access. 
However, the following records from MFRAU’s files have been deemed exempt from public
disclosure and withheld pursuant to 1 V.S.A. § 317(c)(3) (attorney work product): January 27, 2016
email from Eugenia Cowles (USAO) to Jason Turner (MFRAU); January 27, 2016 email from Jason
Turner to Eugenia Cowles; January 29, 2016 email from Eugenia Cowles to Jason Turner; and closing
memorandum.  I have also enclosed a November 7, 2018 Stipulation and Consent Order, as well as a
July 18, 2019 Notice of Entry Order, from the Vermont Board of Medical Practice matter In re: Gamal
H. Eltabbakh, Docket No. MPS 079-0612.  But, please be advised that all other records produced or
acquired by this Office in the course of its work on that case (MPS 079-0612) are exempt from public
disclosure and, therefore, have been withheld.  See 26 V.S.A. § 1318(c) (records related to medical
licensing disciplinary matters are confidential, except to extent published on Dep’t of Health
registry); 1 V.S.A. § 317(c)(1) (records deemed confidential by law); see also id. § 317(c)(3) (attorney
work product); id. § 317(c)(4) (attorney-client privileged communications); id. § 317(c)(7) (personnel
records, including “medical. . . facts concerning any individual”).
 
I believe the United States Attorney, District of Vermont, took the lead in investigating Dr.
Eltabbakh’s alleged false claims to Medicare/Medicaid, culminating in the 2016 settlement. 
Consequently, if you seek records from that investigation itself, you may wish to visit www.foia.gov
for information on submitting public records requests to the federal government.
 
As for the second portion of your request, this Office is not in a position to confirm or deny
possession of any such records or even confirm or deny the existence of any Vermont Board of
Medical Practice matter concerning any pending medical malpractice case involving Dr. Eltabbakh or
any other physician.  See 26 V.S.A. § 1368(a)(6)(C)(ii) (“[p]ending malpractice claims and actual
amounts paid by or on behalf of a professional in connection with a malpractice judgment, award, or
settlement” are confidential); cf. id. § 1318(c) (records related to medical licensing disciplinary
matters are confidential, except to extent published on Dep’t of Health registry); 1 V.S.A. § 317(c)(1)
(records deemed confidential by law).
 
If you feel any records or information were withheld in error, you may file an appeal with Deputy
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Attorney General Joshua Diamond, pursuant to 1 V.S.A. § 318(c).  Deputy Attorney General Diamond
can be reached by e-mail at: ago.info@vermont.gov; or by mail at:
 

Joshua Diamond, Deputy Attorney General
Office of the Attorney General
109 State St.
Montpelier, Vermont 05609

 
Thank you.
 
Jacob A. Humbert, Assistant Attorney General
Director, Administrative Law Unit
Vermont Attorney General’s Office
109 State Street
Montpelier, Vermont 05609
(802) 828-3689
jacob.humbert@vermont.gov
 














































