States of California, Connecticut, Delaware, Hawaii, Iowa, Illinois, Maine,
Maryland, Minnesota, North Carolina, New Jersey, New Mexico, New York,
Oregon, Rhode Island, Vermont, and Washington, the Commonwealths of
Massachusetts, Pennsylvania, and Virginia, the District of Columbia, and the Cities
of Oakland, Los Angeles, San Francisco, San Jose and New York

October 26, 2018

Submitted via www.regulations.gov

Heidi King

Deputy Administrator

National Highway Traffic Safety Administration
United States Department of Transportation
1200 New Jersey Avenue, SE

Washington, DC 20590

Andrew Wheeler

Acting Administrator

United States Environmental Protection Agency
Office of the Administrator Code 1101A

1200 Pennsylvania Ave NW

Washington, D.C. 20460

Re: Comments on the Proposed Safer Affordable Fuel-Efficient (SAFE)
Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light
Trucks
Docket IDs: NHTSA-2018-0067; EPA-HQ-OAR-2018-0283
RIN: 2127-AL76; RIN 2060-AU09

Dear Deputy Administrator King and Acting Administrator Wheeler:

The undersigned State Attorneys General and City Attorneys (collectively “the
States and Cities”) respectfully submit these comments, including the attachments hereto,
in opposition to the United States Environmental Protection Agency’s (EPA) and the
National Highway Traffic Safety Administration’s (NHTSA) (together, the “Agencies”)
Proposed “SAFE” Vehicles Rule for Model Year 2021-2026 Passenger Cars and Light
Trucks, 83 Fed. Reg. 42,986 (Aug. 24, 2018) (the “Proposed Rollback” or “Proposal”).!

1 The States and Cities are submitting these comments and the more detailed comments
attached (Detailed Comments), as well as three Appendices: (i) an Appendix of Climate
Impacts (States’ Appx. A); (i1) an Appendix of ZEV Penetration and Infrastructure
Beyond California (States’ Appx. B); and (iii) an Appendix of Reference Materials
(States” Appx. C). The Detailed Comments document and Appendices A and B are being
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As summarized below and discussed in detail in the attached detailed comments,
EPA and NHTSA’s Proposal to roll back the greenhouse gas (GHG) emissions and fuel
economy standards for model year 2021-2026 passenger cars and light-trucks is arbitrary
and capricious and unlawful in multiple respects. Among other things, (i) the Agencies’
Proposal contravenes their mandates from Congress under the Clean Air Act and EPCA,
respectively, to protect the public from air pollution and to conserve energy; (ii) the
Agencies’ Proposal is based on assumptions and modeling that are wholly unsupported
and lead to illogical and unlikely, even impossible results; (iii) the Agencies have ignored
solid and substantial evidence, including evidence already in their possession or readily
available to them, that runs counter to their rollback objective; and (iv) the Agencies have
failed to provided the “good reasons” required for their numerous reversals of positions
on factual, technical, or legal issues. If adopted, the Proposed Rollback would increase
(not decrease) vehicle ownership costs. It also would increase emissions of GHGs and
other air pollutants, which, in turn, would exacerbate climate change and harm human
health. Finally, contrary to the Agencies’ representations, it will not make Americans
safer.

The existing federal regulations for fuel economy and greenhouse gas (GHG)
emissions from passenger cars and light-duty trucks (collectively “light-duty vehicles™)
for 2017—2025 (the “National Program™ or “existing standards”) are the product of
extensive analysis and negotiations among all stakeholders, including the Agencies, the
California Air Resources Board (CARB), automakers, and others. This National Program
is working: automakers are exceeding the fleet-wide requirements for both fuel economy
and GHG emissions with a wide range of popular models, including top-sellers such as
the Toyota Camry and Ford F-150 pickup, which are also generating generous profits;
and, as a result, the light-duty vehicle fleet is emitting fewer GHGs and criteria
pollutants, states have realized increased public health and environmental benefits,
consumers are saving money at the pump and the U.S. automobile industry has become a
global leader in advanced vehicle technologies and manufacturing. In addition, the
National Program, coupled with State programs that require or incentivize the adoption of
zero emission vehicles (ZEVs), are spurring unprecedented innovation such that an
American company is the acknowledged global leader in electric vehicles. And, 35
countries, which together with the United States represent 80 percent of the worldwide
automobile market, have moved in the same direction, adopting GHG emissions or fuel-
economy standards that increase in stringency year-over-year. At the same time, driving
a car continues to get safer as a result of advances in vehicle safety technology as well as
roadway construction and design.

Under this Administration, however, NHTSA and EPA have embarked on a
dramatic reversal of course that would, under their preferred alternative, roll back the

submitted via www.regulations.gov, and Appendix C is being submitted on electronic
media via overnight mail. We also note that while EPA has no limit on the page length
of comments, NHTSA has set a 15-page limit to comments (but not to attachments) (83
Fed. Reg. at 43,470) that would be arbitrary and unlawful to the extent it is applied to this
rulemaking. See Detailed Comments at Section III.B.5. Regardless, our Detailed
Comments are submitted in the attachment.




federal standards to require zero improvements in light-duty vehicles’ fuel economy and
GHG emissions for a period of six years, from model year 2021 through model year
2026. Even the Agencies’ non-preferred alternatives would severely weaken the existing
standards. The Proposed Rollback, however, does not stop there. Rather, EPA proposes
to take the unprecedented (in its 40-plus-year history) step of revoking parts of a five-
year-old waiver granted to California under Section 209 of the Clean Air Act and,
eventually to, prohibit the dozen other States that have adopted California’s standards
from continuing to implement them.

The Proposed Rollback would result in 1) extended production of less fuel-
efficient vehicles, which, in turn, would extend U.S. dependence on foreign oil; 2) more
frequent and more expensive trips to gas pumps for American consumers; 3) an increase
in future emissions leading to a degradation of public health and the environment; and 4)
a loss of competitiveness for the U.S. automobile industry as an innovator in advanced
vehicle technologies and manufacturing. As discussed below and in the Detailed
Comments submitted herewith, EPA and NHTSA’s proposed actions are unlawful.

First, the administrative process the Agencies have engaged in is deeply flawed.
Under former Administrator E. Scott Pruitt, EPA issued a “revised Mid-Term
Evaluation,” in April 2018, that deemed the existing standards for model year 2022—
2025 light-duty vehicles no longer “appropriate,” revoking an appropriateness finding by
the agency from January 2017. EPA’s revised final determination is devoid of new data
or substantive analysis, selectively abandons or ignores the existing administrative
record, and does not present the type of detailed justification required for a reversal of an
agency’s prior determination.” From there, the Agencies proceeded to issue a notice of
proposed rulemaking and accompanying documents that, while thousands of pages in
total, failed to include essential information regarding the modeling, data and
assumptions relied on by the Agencies.® Further, the Agencies permitted only 63 days for
public comment—despite receiving requests for additional time from most of the
undersigned States and Cities, as well as from CARB, 32 U.S. Senators, the National
Governors Association, the National Coalition for Advanced Transportation, and the
Alliance of Automobile Manufacturers, among others. As discussed further in Part I11.B.
of the attached Detailed Comments, the Agencies’ conduct in this rulemaking plainly
violates the Administrative Procedure Act.

Second, EPA’s proposal to roll back the GHG emissions standards constitutes a
wholesale abdication of its statutory responsibility under the Clean Air Act to reduce the
emissions of air pollutants that endanger human health and the environment. In 2009,
EPA found that vehicle GHG emissions endanger the public health and welfare. As

2 As EPA knows, many of our States have challenged the revised final determination in
the D.C. Circuit, and that case is pending. See California v. U.S. EPA, Case No. 18-1114
(and consolidated cases), U.S. Court of Appeals for the District of Columbia Circuit.

3 While the Agencies provided some additional information to CARB at the last minute
(three days before the close of the comment period), that information was incomplete
and, plainly, too late. Along the same lines, the Agencies have yet to respond to a request
from the Attorney General of the State of New York for documentation related to the
federalism consultations with States required under Executive Order 13132.
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discussed in Parts II.B. and C. of the attached Detailed Comments, since that time an
immense record of climate science has confirmed the acceleration and gravity of the
threat. The federal government’s own scientists confirmed in 2017 that global mean
temperatures have already warmed 1.8°F and warned that the actions we take today and
in the next 20 years or less will be “irreversible on human timescales.”™ Just this month,
the leading international body of climate scientists—the Nobel-prize-winning
Intergovernmental Panel on Climate Change (IPCC)—issued a new report finding that,
absent substantial reductions by 2030 and net zero emissions by 2050, warming above
2.7°F is likely, and would bring wide-ranging and devastating consequences.” Those
consequences include more intense extreme weather events (from hurricanes to droughts
and forest fires), increased heat-related hospitalizations and mortalities, the spread of
tropical infectious diseases, rising levels of species extinction, ocean warming and
acidification, sea level rise, and reduced snowpack and water supply in the Western
United States. Despite these facts, EPA’s expressed preference is to abandon year-over-
year reductions of 4.4% for model year 2022—2025 vehicles to 0% reductions for model
year 2021—2026 vehicles. Given the U.S. light-duty vehicle fleet’s share of global
emissions, that is equivalent to the nation of Germany or other large economies failing to
require any year-over-year GHG emission reductions from its entire economy for a
period of six years. As discussed further in Part III.C. of the attached Detailed
Comments, EPA’s proposed action cannot be squared with its legal mandate to protect
public health and welfare.

For its part, NHTSA’s proposal is equally inconsistent with its mandate from
Congress to set “maximum feasible” fuel economy standards. NHTSA’s
reinterpretations of the statutory factors set forth in the Energy Policy Conservation Act
(EPCA) are contrary to EPCA’s plain language and congressional intent and are also
unreasonable. And NHTSA'’s analysis under those factors is unquestionably arbitrary
and capricious. As to “technological feasibility,” NHTSA concedes that the automobile
manufacturers can achieve the existing standards (83 Fed. Reg. at 43,216), though
NHTSA'’s analysis incorporates assumptions that inflate the estimated cost of doing so in
ways that are inconsistent with its own recent analysis and ignore the available evidence.
NHTSA alters its longstanding interpretation of “economic practicability” to turn the
focus away from manufacturers’ economic wherewithal to meet the standards (which is
strong), and instead presents a new, faulty analysis focused on short-term over long-term
consumer savings. In another break with longstanding practice concerning its obligation
to consider “the effects of other motor vehicle standards of the Government on fuel
economy standards™ (49 U.S.C. § 32902(f) (2007)), NHTSA refuses to consider

4 States’ Appx. C-17, at 394, DeAngelo, B.J., et al., 2017, Perspectives on Climate
Change Mitigation, at 393. In Climate Science Special Report: Fourth National Climate
Assessment, Vol. I. U.S. Global Change Research Program, Washington, D.C., USA
(USGCRP), doi: 10.7930/JIM32SZG.

> States’ Appx. C-2, IPCC, Global Warming of 1.5°C; an IPCC special report on the
impacts of global warming of 1.5°C above pre-industrial levels and related global
greenhouse gas emission pathways, in the context of strengthening the global response to
the threat of climate change, sustainable development, and efforts to eradicate poverty
(Oct. 6, 2018).



California’s duly adopted vehicle emissions regulations (which received a waiver from
EPA). And, NHTSA redefines “the need of the United States to conserve energy” in a
way that renders the central purpose of EPCA virtually meaningless. In Part II1.D. of the
attached Detailed Comments, we detail these and other ways in which NHTSA’s
interpretation and application of EPCA are unlawful.

EPA and NHTSA attempt to bolster their new legal positions with the results of a
new Corporate Average Fuel Economy (CAFE) model that purports to show that the
Proposed Rollback is needed to prevent a drop in vehicle sales, to avoid thousands of
highway fatalities over the life of model year 2021—2026 vehicles, and to substantially
reduce manufacturers’ and consumers’ technology costs. But, the new CAFE model
(which has not been peer-reviewed and was unveiled for the first time with this
rulemaking proposal), together with the assumptions and other model inputs on which the
Agencies rely, suffers from profound errors—both latent and obvious—that render the
Agencies’ analysis and conclusions arbitrary and capricious. For example, the new
CAFE model estimates that the existing standards would lead to 9 million more cars on
the road in 2035 than under the Proposed Rollback, even though it also predicts fewer
new car sales under the existing standards as compared to the Proposed Rollback. The
new CAFE model also predicts that total vehicle miles traveled would rise substantially
under the existing standards—based not on an increased need for transportation, but by
inexplicably inflating the number of older cars on the road and the number of miles
driven in new cars. The results are contrary to peer-reviewed studies and empirical data
and when corrected for, virtually erase or even flip into the negative column the
Agencies’ purported safety and economic benefits. In Part IILE. of the attached Detailed
Comments we discuss the flaws in the new CAFE model and in the Agencies’
assumptions and model inputs, and we also incorporate by reference the comments of
CARB and numerous experts.

In separate comments, we address the flaws in NHTSA’s Draft Environmental
Impact Statement (DEIS), which are briefly discussed in Part III.F. of the attached
Detailed Comments. One core NEPA requirement that NHTSA’s DEIS fails to meet is
the obligation to review a reasonable range of alternatives, which would include at least
one option that is more stringent than the existing standards. Another core obligation is
to discuss in detail all reasonable mitigation measures, but NHTSA fails to do so,
claiming its “hands are tied.” NHTSA fails to discuss federal actions such as creating tax
breaks or increasing federal funding for transit and biking, requiring vehicle miles
traveled (VMT) as a performance measure for federal funding, and providing NEPA
guidance on evaluating VMT impacts of federal projects. Additionally, the Draft EIS
misstates the air quality impacts and obscures the significance of the GHG emission
impacts of the Proposed Rollback.

As noted above, EPA and NHTSA not only are proposing to roll back federal
GHG and fuel-economy standards but also have launched an unprecedented attack on the
ability of California to retain its GHG and ZEV standards. In turn, this threatens the
ability of States that have exercised their option to adopt California’s standards
(collectively representing well over one-third of the U.S. vehicles market) to continue to
enforce them. For its part, NHTSA proposes to find that California’s GHG and ZEV
standards are preempted by EPCA. As an initial matter, NHTSA has not been delegated
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authority by Congress to make such a determination. Further, NHTSA’s perfunctory
analysis of preemption is contradicted by two federal courts that have already addressed
the issue. As we discuss in Part IV.A. of the attached Detailed Comments, the statutory
language and legislative history of EPCA foreclose NHTSA’s conclusion.

EPA’s proposal to revoke the Clean Air Act Section 209(b) waiver as it applies to
California’s GHG and ZEV standards for model years 2021-2025 is also unlawful. As
we explain in Part IV.B. of the attached Detailed Comments, EPA’s proposal has no basis
in the text, structure, or purpose of the Clean Air Act; is entirely unsupported by
evidence; contravenes congressional intent and the cooperative federalism model
established by Congress; and would interfere with California’s ability to protect its
people and its resources from the threat of climate change. “The history of congressional
consideration of the California waiver provision . . . indicates that Congress intended the
State to continue and expand its pioneering efforts at adopting and enforcing motor
vehicle emission standards different from and in large measure more advanced than the
corresponding federal program; in short, to act as a kind of laboratory of innovation.”
Motor & Equip. Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1108 (D.C. Cir. 1979). What
Congress did not intend was to subject California’s ability to regulate dangerous vehicle
emissions to the changing priorities of federal administrations. So, too, as discussed in
Part IV.C. of the attached Detailed Comments, EPA’s anticipated attack on a dozen
States’ ability to implement California’s program is unwarranted and unlawful.

In sum, EPA’s and NHTSA’s Proposed Rollback presents a significant threat to
the health and safety of our citizens and our environment. The legal and technical
foundations of the Proposed Rollback are deeply flawed, and its attack on our States’
vehicle programs is entirely unjustified. Therefore, we urge EPA and NHTSA to
promptly withdraw their Proposed Rollback.



If we can provide additional information that would be helpful in considering
these comments, or if you wish to discuss any issue raised above with us, please do not

hesitate to contact the undersigned.
Sincerely,

FOR THE STATE OF CALIFORNIA

XAVIER BECERRA

Attorney General

GARY E. TAVETIAN
Supervising Deputy Attorney General
JULIA K. FORGIE

KAVITA LESSER

M. ELAINE MECKENSTOCK
JESSICA BARCLAY STROBEL
JENNIFER KALNINS TEMPLE
MARY THARIN

JONATHAN WIENER

DAVID ZAFT

Deputy Attorneys General

/s/ David A. Zonana

DAVID A. ZONANA

Supervising Deputy Attorney General
Office of the Attorney General

1515 Clay Street, Suite 2000
Oakland, California 94706

Tel: (510) 879-1248

Email: david.zonana@doj.ca.gov

FOR THE STATE OF DELAWARE

MATTHEW DENN
Attorney General

/s/ Aaron R. Goldstein

AARON R. GOLDSTEIN

Chief Deputy Attorney General
Department of Justice

820 North French Street, 6th Floor
Wilmington, Delaware 19801

Tel: (302) 577-8400

Email: aaron.goldstein@state.de.us

FOR THE STATE OF CONNECTICUT

GEORGE JEPSEN
Attorney General

/s/ Scott N. Koschwitz
MATTHEW I. LEVINE

ScOTT N. KOSCHWITZ
Assistant Attorneys General
Office of the Attorney General
P.O. Box 120, 55 Elm Street
Hartford, Connecticut 06141
Tel: (860) 808-5250

Email: scott.koschwitz@ct.gov

FOR THE DISTRICT OF COLUMBIA

KARL A. RACINE
Attorney General

/s/ Sarah Kogel-Smucker

SARAH KOGEL SMUCKHER

Special Assistant Attorney General
Office of the Attorney General

441 4th Street, NW, Suite 630 South
Washington, D.C. 20001

Tel: (202) 724-9727

Email: sarah.kogel-smucker@dc.gov




FOR THE STATE OF HAWAII

RUSSELL A. SUZUKI
Attorney General

/s/ William F. Cooper

WILLIAM F. COOPER

Deputy Attorney General

333 Queen Street, Room 905
Honolulu, Hawaii 96813

Tel: (808) 586-4070

Email: bill.f.cooper@hawaii.gov

FOR THE STATE OF [owA

THOMAS J. MILLER
Attorney General

/s/ Jacob Larson

JACOB LARSON

Assistant Attorney General
Office of Iowa Attorney General
Hoover State Office Building
1305 E. Walnut Street, 2nd Floor
Des Moines, Iowa 50319

Tel: (515) 281-5341

Email: jacob.larson@ag.iowa.gov

FOR THE STATE OF ILLINOIS

LisA MADIGAN

Attorney General

MATTHEW J. DUNN

Chief, Environmental Enforcement/
Asbestos Litigation Division
GERALD T. KARR

Supervising Attorney

Assistant Attorneys General

/s/ Daniel I. Rottenberg

DANIEL I. ROTTENBERG

Assistant Attorney General

Office of the Attorney General

69 W. Washington Street

18th Floor

Chicago, Illinois 60602

Tel: (312) 814-3816

Email: drottenberg@atg.state.il.us



FOR THE STATE OF MAINE

JANET T. MILLS
Attorney General

/s/ Gerald D. Reid

FOR THE STATE OF MARYLAND

BRIAN E. FROSH
Attorney General

/s/ Joshua M. Segal

GERALD D. REID

Assistant Attorney General

Chief, Natural Resources Division
6 State House Station

Augusta, Maine 04333

Tel: (207) 626-8800

Email: jerry.reid@maine.gov

FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY

Attorney General

CHRISTOPHE COURCHESNE

Assistant Attorney General

Chief, Environmental Protection Division
CAROL IANCU

Assistant Attorney General

MEGAN M. HERZOG

Special Assistant Attorney General

/s/ Matthew Ireland

MATTHEW IRELAND

Assistant Attorney General

Office of the Attorney General
Environmental Protection Division
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108

Tel: (617) 727-2200

Email: matthew.ireland@state.ma.us

JOSHUA M. SEGAL

Assistant Attorney General
Office of the Attorney General
200 Saint Paul Place
Baltimore, Maryland 21202
Tel: (410) 576-64464

Email: jsegal@oag.state.md.us

FOR THE STATE OF MINNESOTA

LORI SWANSON
Attorney General

/s/ Max Kieley

MAX KIELEY

Assistant Attorney General

445 Minnesota Street, Suite 900
St. Paul, Minnesota 55101

Tel: (651) 757-1244

Email: max.kieley@ag.state.mn.us



FOR THE STATE OF NEW JERSEY

GURBIR S. GREWAL
Attorney General

/s/ Aaron A. Love

AARON A. LOVE

Deputy Attorney General
Environmental Practice Group
Division of Law

R.J. Hughes Justice Complex

25 Market Street, P.O. Box 093
Trenton, New Jersey 08625

Tel: (609) 376-2762

Email: aaron.love@law.njoag.gov

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
Attorney General

/s/ Anne Minard
ANNE MINARD
Special Assistant Attorney General

Consumer & Environmental Protection

Division

408 Galisteo Street

Santa Fe, New Mexico 87501
Tel: (505) 490-4045

Email: aminard@nmag.gov
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FOR THE STATE OF NEW YORK

BARBARA D. UNDERWOOD

Attorney General

YUEH-RU CHU

Chief, Affirmative Litigation Section
Environmental Protection Bureau
AUSTIN THOMPSON

Assistant Attorney General

/s/ Gavin G. McCabe

GAVIN G. MCCABE

Special Assistant Attorney General
28 Liberty Street, 19th Floor

New York, New York 10005

Tel: (212) 416-8469

Email: gavin.mccabe@ag.ny.gov

FOR THE STATE OF NORTH CAROLINA

JOSHUA H. STEIN

Attorney General

DANIEL HIRSCHMAN

Senior Deputy Attorney General
TAYLOR CRABTREE

Assistant Attorney General

/s/ Asher P. Spiller

ASHER P. SPILLER

Assistant Attorney General

North Carolina Department of Justice
P.O. Box 629

Raleigh, North Carolina 27602

Tel: (919) 716-6977

Email: aspiller@ncdoj.gov




FOR THE STATE OF OREGON FOR THE COMMONWEALTH OF
PENNSYLVANIA

ELLEN F. ROSENBLUM

Attorney General JOSH SHAPIRO
Attorney General

/s/ Paul Garrahan

PAUL GARRAHAN /s/ Michael J. Fischer
Attorney-in-Charge MICHAEL J. FISCHER

Natural Resources Section Chief Deputy Attorney General
Oregon Department of Justice Pennsylvania Office of Attorney General
1162 Court Street, N.E. Strawberry Square

Salem, Oregon 97301 Harrisburg, Pennsylvania 17120

Tel: (503) 947-4593 Tel: (215) 560-2171

Email: paul.garrahan@doj.state.or.us Email:mfischer@attorneygeneral.gov
FOR THE STATE OF RHODE ISLAND FOR THE STATE OF VERMONT

PETER F. KILMARTIN THOMAS J. DONOVAN, JR.

Attorney General Attorney General

/s/ Gregory S. Schultz /s/ Nicholas F. Persampieri
GREGORY S. SCHULTZ NICHOLAS F. PERSAMPIERI

Special Assistant Attorney General Assistant Attorney General

Rhode Island Department of the Attorney  Office of the Attorney General
General 109 State Street

150 South Main Street Montpelier, Vermont 05609
Providence, Rhode Island 02903 Tel: (802) 828-3186

Tel: (401) 274-4400 Email:nick.persampieri@vermont.gov

Email: gschultz@riag.ri.gov
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FOR THE COMMONWEALTH OF VIRGINIA

MARK R. HERRING

Attorney General

STEPHEN A. COBB

Deputy Attorney General

DONALD D. ANDERSON

Sr. Asst. Attorney General and Chief

/s/ Matthew L. Gooch
MATTHEW L. GOOCH

Assistant Attorney General
Office of the Attorney General
202 North Ninth Street
Richmond, Virginia 23219

Tel: (804) 225-3193

Email: mgooch@oag.state.va.us

FOR THE CITY OF LOS ANGELES

MICHAEL N. FEUER
City Attorney

/S/ Michael J. Bostrom

MICHAEL J. BOSTROM

Assistant City Attorney

Los Angeles City Attorney’s Office
200 N. Spring Street, 14™ Floor
Los Angeles, CA 90012

Tel: (213) 978-1882

Email: michael.bostrom@lacity.org

FOR THE STATE OF WASHINGTON

ROBERT W. FERGUSON
Attorney General

/s/ Katharine G. Shirey
KATHARINE G. SHIREY
Assistant Attorney General
Office of the Attorney General
P.O. Box 40117

Olympia, Washington 98504
Tel: (360) 586-6769

Email: kays1@atg.wa.gov

FoOR THE CITY OF NEW YORK

ZACHARY W. CARTER

Corporation Counsel

SUSAN E. AMRON

Chief, Environmental Law Division
KATHLEEN C. SCHMID

Senior Counsel

/s/ Robert L. Martin

ROBERT L. MARTIN

Assistant Corporation Counsel
New York City Law Department
100 Church Street

New York, New York 10007
Tel: (212) 356-2184

Email: rmartin@law.nyc.gov
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FOR THE CITY OF OAKLAND

BARBARA J. PARKER
City Attorney

/s/ Erin Bernstein

ERIN BERNSTEIN

Supervising Deputy City Attorney
Office of Oakland City Attorney

One Frank H. Ogawa Plaza, Sixth Floor
Oakland, California 94612

Phone: (510) 238-6392

Email:
ebernstein@oaklandcityattorney.org

FOR THE CITY OF SAN JOSE

RICHARD DOYLE

City Attorney

NORA FRIMANN
Assistant City Attorney

/s/ Richard Doyle

RICHARD DOYLE

City Attorney

Office of the City Attorney

200 E. Santa Clara Street, 16th Floor
San Jose California 95113-1905

Tel: (408) 535-1900
Email:caomain@sanjoseca.gov

ENCL.

FOR THE CITY OF SAN FRANCISCO

DENNIS J. HERRERA
City Attorney

/s/ Robb Kapla

ROBB KAPLA

Deputy City Attorney

Office of the City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102
Phone: (415) 554-4647

Email: robb.kapla@sfcityatty.org
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DETAILED COMMENTS OF

the States of California, Connecticut, Delaware, Hawaii, lowa, Illinois, Maine, Maryland,
Minnesota, New Jersey, New Mexico, New York, North Carolina, Oregon, Rhode Island,
Vermont, and Washington, the Commonwealths of Massachusetts, Pennsylvania, and
Virginia, the District of Columbia, and the Cities of Los Angeles, New York, Oakland, San
Francisco, and San Jose

on

the Environmental Protection Agency’s and the National Highway Traffic Safety
Administration’s Joint Proposed “SAFE” Vehicles Rule for Model Years 2021-2026
Passenger Cars and Light Trucks

Docket IDs: EPA-HQ-OAR-2018-0283 / NHTSA-2018-0067

October 26, 2018
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INTRODUCTION

Our States and Cities' hereby submit these Detailed Comments in opposition to the
United States Environmental Protection Agency’s (EPA) and the National Highway Traffic
Safety Administration’s (NHTSA) (together, the “Agencies”) Proposed “SAFE” Vehicles Rule
for Model Year 2021-2026 Passenger Cars and Light Trucks, 83 Fed. Reg. 42,986 (Aug. 24,
2018) (the “Proposed Rollback” or “Proposal”).? As discussed in detail below, EPA and
NHTSA'’s Proposal to roll back the greenhouse gas (GHG) emissions reductions and fuel
economy standards for model years (MY') 2021-2026 passenger cars and light-trucks
(collectively “light-duty vehicles”) violates their statutory mandates and is arbitrary and
capricious or otherwise unlawful in multiple respects.

The Analysis below explains:

e The pioneering and vital role our States and Cities have played and continue to play in
bringing about the adoption of the existing GHG emissions and fuel economy
standards for light-duty vehicles (see Section [.A.);

e The impact the Proposed Rollback would have on the fight to limit climate change by
increasing GHG emissions as well as other air emissions that adversely affect
environmental justice communities most severely (see Section I1.);

e The Agencies’ violation of numerous important procedural requirements, including
the failure to timely or adequately disclose critical data, the refusal to extend the
comment period on the Proposed Rollback, and the failure to consult with the
California Air Resources Board (CARB) or the States (see Section III.B.);

e EPA’s contravention of the Clean Air Act by, and arbitrary and capricious reasoning
for, proposing to roll back GHG emissions standards (see Section I11.C.);

! The States of California, Connecticut, Delaware, Hawaii, lowa, Illinois, Maine, Maryland,
Minnesota, New Jersey, New Mexico, New York, North Carolina, Oregon, Rhode Island,
Vermont, and Washington, the Commonwealths of Massachusetts, Pennsylvania, and Virginia,
the District of Columbia, and the Cities of Los Angeles, New York, Oakland, San Francisco, and
San Jose.

2 In addition to these Detailed Comments, the States and Cities are submitting three Appendices
with our comments: (i) an Appendix of States and Cities Climate Impacts (States’ Appx. A); (ii)
an Appendix of ZEV Penetration and Infrastructure Beyond California (States’ Appx. B); and
(ii1) an Appendix of Reference Materials (States’ Appx. C). Appendices A and B are being
submitted via www.regulations.gov, and Appendix C is being submitted on electronic media via
overnight mail to each agency. Documents in Appendix C are numbered in sequence in an
index attached hereto and provided electronically, and citations herein are to “C-[index
document number]” and a page citation where appropriate.
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e NHTSA’s violation of the Energy Policy Conservation Act’s (EPCA) “maximum
feasible” requirement, its unlawful and unreasonable reinterpretations of statutory
factors, and its arbitrary and capricious reasoning (see Section II1.D.);

e The Agencies’ reliance on flawed technical and economic analyses of compliance
costs, societal impacts—such as alleged reduction of highway fatalities through the
Proposed Rollback—and societal benefits that render the Agencies’ conclusions
arbitrary and capricious (see Section IIL.E.); and

e The unlawfulness of the Agencies’ attack on separate State GHG emissions standards
authorized under Sections 209 and 177 of the Clean Air Act, including NHTSA’s
proposed finding that EPCA preempts State standards, EPA’s proposed revocation of
California’s waiver, and EPA’s attempt to reinterpret Section 177 (see Section IV.).

Therefore, for the reasons set forth herein and in the appendices, as well as in comments
incorporated by reference,’ we urge EPA and NHTSA to promptly withdraw their Proposed
Rollback.

DISCUSSION

1. EXISTING STANDARDS BACKGROUND

A. The Undersigned States and Cities Played a Vital Role in the Movement
Towards and Ultimate Adoption of the Clean Car Standards

Many of our States played instrumental roles in bringing about the existing standards for
MY 2012-2016 and MY 2017-2025 light-duty vehicles. See 77 Fed. Reg. 62,624 (Oct. 15,
2012). From California’s role as a pioneer of the regulation of GHG emissions from vehicles
starting in 2002, to Massachusetts’ leadership of the States’ challenge to EPA’s 2003 denial of a
petition to begin regulating GHGs under the Clean Air Act, we have been on the forefront.

California has long been a pioneer in the regulation of vehicle emissions to help control
increased levels of air pollution. “California’s interest in pollution control from motor vehicles
dates to 1946,” and “comprehensive statewide efforts began in 1957....” Motor & Equip. Mfrs.
Ass’n, Inc. v. EPA, 627 F.2d 1095, 1109, n.26 (D.C. Cir. 1979) (MEMA I). By 1959, California
had enacted legislation directing the establishment of air quality standards and controls for motor
vehicle emissions. See id. (citing 1959 Cal. Stats., chap. 239, § 1 (former Cal. Health & Saf.
Code § 24386)). “Since the inception of the federal government’s emissions control program it

3 CARB has also submitted comments on the Proposed SAFE Rule to the same dockets
(hereinafter “CARB Comments™). Our States and Cities support and incorporate by reference
CARB’s Comments, including the expert reports attached thereto.



has drawn heavily on the California experience to fashion and improve the national efforts at
emissions control.” Id. at 1110.

The history is no different with regard to GHG emissions from vehicles. In 2002, the
California Legislature adopted the nation’s first statute requiring standards for vehicle GHG
emissions for MY 2009 through 2016. 2002 Cal. Stats., chap. 200 (amending Cal. Health &
Safe. Code § 42823 and adding § 43018.5).* As with other vehicle emissions standards adopted
by California, in the years immediately following, many other States demonstrated a similar
commitment, passing laws adopting California’s standards (as Congress allowed them to do
starting in 1977 under Section 177 of the Clean Air Act), in anticipation of EPA granting
California’s request for a waiver under Section 209 of the Clean Air Act. Thus, by 2008, the
States of Connecticut, Maine, Maryland, New Mexico, New Jersey, New York, Oregon, Rhode
Island, Vermont, and Washington, and the Commonwealth of Massachusetts—collectively
representing over one-third of the light-duty vehicle market—had laws in place to adopt
California’s GHG vehicle emission standards.> When California’s standards were challenged in
federal district courts in California, Rhode Island, and Vermont, including on grounds of
purported preemption that NHTSA has raised again in this rulemaking, we defended them
successfully. See Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d
295 (D. Vt. 2007); Central Valley Chrysler-Jeep, Inc. v. Goldstene, 529 F. Supp. 2d 1151 (N.D.
Cal. 2007); and Lincoln-Dodge, Inc. v. Sullivan, 588 F. Supp. 2d 224 (D.R.1. 2008).

In parallel, many of our States joined the effort started by environmental organizations in
1999 to compel EPA to regulate GHG emissions from vehicles pursuant to Congress’s broad
mandate under Section 202 of the Clean Air Act (42 U.S.C. § 7521(a)(1)). See Massachusetts v.
EPA, 549 U.S. 497, 506, 510, 514 (2007) (Mass. v. EPA). On this legal question, the Supreme
Court had “little trouble concluding” that Section 202 authorizes EPA to regulate GHG
emissions from new motor vehicles. /d. at 528. And, when EPA subsequently issued its finding
that GHG emissions from motor vehicles endanger the public health and welfare, many of our
States intervened to defend against legal challenges. See Coalition for Responsible Regulation,
Inc. v. EPA, 684 F.3d 102 (2012), rev’d in part on other grounds, Util. Air Regulatory Group v.
EPA, 134 S. Ct. 2427 (2014).

In 2009, when EPA and NHTSA embarked on the development of the first phase of the
“National Program” for MY 2012-2016 light-duty vehicles, California and other States were
there to offer their support and the technical expertise of CARB. And, in 2012, when the federal
government extended the National Program to MY 2017-2025, “a key element in developing the
final rules was the agencies’ collaboration with the California Air Resources Board....” 77 Fed.
Reg. at 62,632. Further, the federal government committed to cooperation with CARB going

4 The California Legislature found that “[g]lobal warming would impose on California, in
particular, compelling and extraordinary impacts,” including potential reductions in water
supply, adverse health impacts, adverse impacts on food production, a doubling of catastrophic
wildfires, damage to the coastline and ocean, and significant impacts on consumers, businesses
and the economy. Id. at § 1.

> See Section IV. of these Detailed Comments for a fuller discussion of California’s history and
the authority granted by Congress. See also CARB Comments.



forward, stating in 2012 that “NHTSA and EPA fully expect to conduct [the] mid term
evaluation with the California Air Resources Board, given [their] interest in maintaining a Nation
Program to address GHG emissions and fuel economy.” Id. at 62,633. That cooperation did
indeed continue through 2016, when EPA, NHTSA and CARB jointly worked on an extensive
Technical Assessment Report (TAR)® that formed the basis for EPA’s January 2017 and
CARB’s March 2017 conclusions that the standards for MY 2022-2025 remained appropriate.’
But, as discussed in Section II.C.1. of these Detailed Comments, shortly after January 2017, that
cooperation ceased, and EPA and NHTSA embarked on the reversal of course that has brought
us to this point.

The commitment of our States and Cities to reduce vehicle GHG emissions is longstanding
and remains resolute. We have proven our ability to work cooperatively with the federal
government and the automobile industry on vehicle GHG emissions standards. We have also
demonstrated, however, that we will take action to protect our interests when EPA or NHTSA
flouts its statutory obligations or acts arbitrarily and capriciously, much less when they unjustly
threaten the authority Congress granted the States in Sections 209 and 177 of the Clean Air Act.

B. The Existing Standards Chart a Path for Substantial Cost-Effective
Reductions in GHG Emissions and Increases in Fuel Economy Through
2025

In the 2012 rulemaking, EPA, pursuant to its Clean Air Act authority, adopted GHG
emissions standards for MY 2017-2025 light-duty vehicles. NHTSA, pursuant to its authority
under EPCA, adopted Corporate Average Fuel Economy (CAFE) standards for MY 2017-2021,
and augural standards for MY 2022-2025 light-duty vehicles. 77 Fed. Reg. at 62,632 (the
“existing standards” or “2012 Final Rule”). The existing standards for MY 2017-2025 adopted
in 2012 functionally continued and strengthened the coordinated National Program that applied
to MY 2012-2016 light-duty vehicles. /d. at 62,624. In both 2009 and 2012, EPA and NHTSA
(together, the “Agencies”) developed their proposals after extensive consultation with CARB and
thirteen automakers representing over 90% of United States auto sales. Id. at 62,632.

The existing standards require year-over-year improvements in GHG emissions and fuel
economy. For example, for MY 2017-2021, the existing standards call for reductions in GHG
emissions of 3.6% annually for passenger cars and 2.3% annually for light trucks. For MY
2022-2025, the standards call for a 4.4% annual reduction from both passenger cars and light
trucks. 77 Fed. Reg. at 62,638. The Agencies found that in combination the two sets of
standards (along with 2011 CAFE Standards):

will result in MY 2025 light-duty vehicles with nearly double the
fuel economy, and approximately one-half of the GHG emissions
compared to MY 2010 vehicles—representing the most significant

6 See States” Appx. C-40, Joint Technical Assessment Review (hereinafter “TAR”).

7 See States’ Appx. C-39, U.S. EPA, Final Determination on the Appropriateness of the Model
Year 2022-2025 Light-Duty Vehicle Greenhouse Gas Emission Standards under the Midterm
Evaluation. EPA-420-R-17-001, January 2017 (hereinafter “EPA 2017 Final Determination™),
and C-45, CARB Board Resolution 17-3 Advanced Clean Cars Midterm Review.
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federal actions ever taken to reduce GHG emissions and improve
fuel-economy in the U.S.

Id. at 62,630. As to the second phase (2017-2025) alone, the Agencies estimated that the
National Program would:

save approximately 4 billion barrels of oil and ... reduce GHG
emissions by the equivalent of approximately 2 billion metric tons
over the lifetimes of those light-duty vehicles produced in MY
2017-2025.

Id. at 62,631.

Notably, the design of the existing standards includes a number of tools to adjust to
changes in the composition of the vehicle fleet and to provide automakers with flexibility. Thus,
for example, the standard for a particular vehicle will be based on its footprint (the wheelbase
multiplied by average track width)—the longer and wider the vehicle, the less stringent the
standard. Id. at 62,643.% Ultimately, the fleet-wide average GHG emissions or fuel economy
required of a manufacturer will vary based on the composition of its fleet. Auto manufacturers
can also receive credits for over-compliance in any given year, and save those credits for years in
which they do not meet requirements or sell those credits to other manufacturers that want them.
Id. at 62,628.

The existing standards are also designed to accommodate automakers by allowing them to
build a single fleet. In the Agencies’ words:

As with the MY 2012-2016 final rules, a key element in
developing the final rules was the agencies’ collaboration with the
California Air Resources Board (CARB) and discussions with
automobile manufacturers and many other stakeholders.
Continuing the National Program will help to ensure that all
manufacturers can build a single fleet of U.S. light-duty vehicles
that satisfy all requirements under both federal programs as well as
under California’s program, helping to reduce costs and regulatory
complexity while providing significant energy security, consumer
savings and environmental benefits.

77 Fed. Reg. at 62,632.

That is not to say that California’s standards are identical to EPA’s; they are not. Rather,
California adopted and has its own GHG emissions standards for MY 2017-2025 light-duty
vehicles (Cal. Code Regs., tit. 13, §§ 1961.3 et seq.), but California also agreed that
manufacturers that complied with the National Program for MY 2017 through 2025 would be
deemed to have complied with California’s standards for those model years, with the
understanding that the National Program would provide equivalent or better overall GHG
reductions in the State compared to California’s program. Even then, of course, automobile

8 This marked an increase in flexibility from the standards that applied from 2012-2016.



manufacturers—which by and large are global companies—still continue to design fleets to meet
different emissions, fuel economy and safety standards around the world.’

For consumers, the existing standards were projected to provide significant cost savings.
In 2012, the Agencies estimated that:

Although ... technologies used to meet the standards will add, on
average $1,800 to the cost of a new light-duty vehicle in MY 2025,
consumers who drive their MY 2025 vehicle for its entire lifetime
will save, on average, $5,700 to $7,400 (7 and 3 percent discount
rates, respectively) in fuel, for a net lifetime savings of $3,400 to
$5,000.

77 Fed. Reg. at 62,631.!° At a societal level, EPA and NHTSA calculated that “fuel
savings will far outweigh higher vehicle costs, and that the net benefits to society of the MY
2022-2025 National Program will be in the range of $326 billion to $451 billion (7 and 3 percent
discount rates, respectively)” over the lifetimes of those light-duty vehicles sold in MY 2017-
2025."' 1d.

In sum, the existing standards constitute a serious effort to reduce the pollution from
vehicles that is a major contributor to climate change and to conserve energy, while providing
automobile manufacturers significant flexibility and benefiting consumers’ wallets. The existing
standards were the result of an extraordinary consensus among two federal agencies, the State of
California, 13 automobile manufacturers (representing 90% of U.S. vehicle sales), and the
United Auto Workers, as well as consumer and environmental groups. See 77 Fed. Reg. at
62,632.

C. The 2016 Technical Assessment Report and 2017 Mid-Term Evaluation
Affirmed that the Clean Car Standards Remain Appropriate

As part of the 2012 Final Rule, EPA and NHTSA committed to conduct a midterm
review (called the Mid-Term Evaluation or MTE) by no later than April 1, 2018 to determine if
the GHG and fuel economy standards for MY 2022-2025 were still appropriate. 77 Fed. Reg. at
62,784. In the summer of 2016, EPA and NHTSA, in consultation with CARB, prepared a

? See States’ Appx. C-56, at 1, Ziffi Yang et al., 2017 Global Update, Light Duty Vehicle
Greenhouse Gas and Fuel Economy Standards, Int’l Council on Clean Transportation
(hereinafter “ICCT, 2017 Global Update”).

10°“This estimate assumes gasoline prices of $3.87 per gallon in 2025 with small increases most
years throughout the vehicle’s lifetime.” /d.

' These figures are conservative, given that there are strong arguments for using a discount rate
of less than 3% for calculations of the benefits of reducing GHG emissions (or conversely the
social costs of such emissions (i.e., the social cost of carbon)). See Expert Report by Maximilian
Aufthammer et al., at 12-13, attached to CARB Comments (The Use of the Social Cost of
Carbon in the Federal Proposal “Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for
Model Years 2021-2026 Passenger Cars and Light Trucks”) (October 19, 2018) (hereinafter
“Auffhammer Report™).



1,217-page Draft TAR that compiled and analyzed information the three agencies had gathered
regarding a wide range of technical issues relevant to the GHG and fuel economy standards,
including a detailed assessment of the technologies and compliance pathways available to meet
the standards. See 81 Fed. Reg. 49,217 (Jul 27, 2016) (announcing TAR).!? Based on that
assessment, EPA completed its MTE in January 2017, and issued a final determination
concluding that the existing GHG standards for MY 2022-2025 vehicles were still appropriate. '
In March 2017, CARB also completed its own midterm review of the MY 2022-2025 GHG
standards and reached the same conclusion.'*

In the TAR, EPA, NHTSA and CARB concluded the following:

e A wider range of technologies exist for manufacturers to use to meet the MY
2022-2025 standards than projected in the 2012 Final Rule;

e The costs for meeting the standards are similar to, or lower than, those projected
in the 2012 Final Rule;

e Vehicle manufacturers will be able to meet the standards primarily using
advanced gasoline vehicle technologies, and will only require modest levels of
strong hybrids and very low levels of full electrification; and

e Although consumer choice, the price of fuel, and other factors influence the fleet
mix, changes in the fleet mix should not affect the ability of vehicle
manufacturers to meet the standards because the standards are footprint-based and
adjust based on the mix of vehicles each manufacturer produces for a given model
year. Thus, the standards automatically accommodate changes in the fleet mix."

The TAR also provided an updated analysis of the benefits that the standards are
expected to deliver:

e The TAR projected a target carbon dioxide (CO») level of between 169 and 178
g/mi, slightly above that projected in the 2012 Final Rule (163 g/mi). The TAR
also projected a target CAFE standard of between 45.7 and 47.7 miles per gallon
(mpg), slightly below that projected in the 2012 Final Rule (48.7 mpg).'

e Based on these projections, EPA estimated that the existing MY 2022-2025
standards would reduce GHGs by about 540 million metric tons (MMT) over
these vehicles’ lifetime. NHTSA, which incorporated “early action” benefits
from prior model years and a longer “stabilization” timeframe, concluded that the
amount of GHG emission reductions attributable to the MY 2022-2025 standards
would be about 748 MMT.!’

12 See States” Appx. C-40, TAR.

13 See States” Appx. C-39, EPA 2017 Final Determination.

14 See States” Appx. C-45, Air Resources Board, Advanced Clean Cars Midterm Review,
Resolution 17-3, March 24, 2017.

15 States’ Appx. C-40 at ES-2, TAR.

1o Id. at ES-8.

171d. at ES-10 to ES-11.



e Relatedly, EPA attributed a reduction of 1.2 billion barrels of oil consumption to
the standards. NHTSA estimated a 1.6-billion-barrel reduction due to the
standards.

e EPA’s analysis in the TAR estimated the incremental average per-vehicle cost for
meeting the MY 2025 standards to be between $894 and $1,017, which is below
the corresponding amount projected in the 2012 Final Rule ($1,070). NHTSA
provided a separate analysis that projected the incremental average per-vehicle
cost to be $1,245, with lower amounts estimated when factoring out civil penalties
and when conducting sensitivity analyses. '8

e EPA projected that the MY 2025 standards would result in a net lifetime
consumer savings of $1,460 to $1,620 and a payback period of about 5 to 5 ¥4
years. NHTSA projected an average net lifetime consumer savings of $680 per
vehicle and a payback period of about 6 years.!”

e EPA estimated consumer pre-tax fuel savings to be $89 billion. Total net benefits
were estimated to be $90-$94 billion.”* NHTSA estimated a wider range of fuel
savings, between $67 and $122 billion, and total net benefits totaling $88
billion.?!

The Agencies subjected their estimates to sensitivity analyses and different discount rates
and, although the precise results varied somewhat, the overall conclusions remained the same:
the GHG and fuel economy standards remain achievable at similar or lower costs than originally
anticipated in the 2012 Final Rule and will yield substantial consumer savings and substantial
societal net benefits.

Based on the Agencies’ analyses and findings in the TAR and some additional analyses
in EPA’s November 2016 Proposed Determination, EPA issued its final determination in January
2017 (2017 Final Determination”), in which it concluded that “the MY 2022-2025 standards
currently in effect are feasible (evaluated against the criteria established in the 2012 rule) and
appropriate under section 202, and do not need to be revised.”** Specifically, EPA found the
following:

o The existing standards are feasible at reasonable costs and without extensive
electrification of the fleet. Multiple cost-effective compliance pathways are
available to meet the MY 2022-2025 standards, and those pathways
predominantly reflect the application of technologies already in commercial
production. Moreover, the standards can be met largely through advances in
gasoline vehicle technologies. The costs to meet the standards (projected to be

'8 Id. at ES-8 to ES-9.

¥ Id. at ES-10.

20 Id. at ES-11 to ES-12.

21 1d. at ES-12.

22 States’ Appx. C-39, at 3, EPA 2017 Final Determination.



between $800 and $1,115) are lower than those that were projected in the 2012
Final Rule.?

e The standards will achieve significant reductions of GHGs and oil consumption.
EPA projected that compliance with the standards will result in an average real-
world fuel economy standard of about 36 mpg, which would mean an
improvement of about 1 mpg per year between 2016 and 2025. This analysis
included sensitivity analyses based on low- and high-fuel price scenarios. EPA
estimated that the standards will reduce GHG emissions by 540 MMT and reduce
oil consumption by 1.2 billion barrels.?*

e The standards will provide significant benefits to consumers and the public. EPA
estimated total consumer fuel savings at $92 billion, and total net benefits at $98
billion.?®

e The auto industry is thriving and meeting the standards more quickly than
required. On average, the industry outperformed the first four years of GHG
standards (MY 2012-2015), while, at the same time, successfully rebounding
from a period of deep economic distress. Vehicle sales increased for seven
straight years to an all-time record high in 2016.2

II. THE PROPOSED ROLLBACK OF FEDERAL GHG EMISSIONS STANDARDS AND FUEL
ECONOMY STANDARDS ENDANGERS THE PUBLIC HEALTH AND WELFARE AND
THE ENVIRONMENT

A. The Proposed Rollback Would Require Little or No Progress on GHG
Emissions or Fuel-Economy for a Period of Six Years

The Agencies propose to roll back the GHG emissions and fuel economy standards for MY
2021-2025, and to extend that rollback to 2026. 83 Fed. Reg. 42,986. The Proposed Rollback
sets forth eight alternatives, all of them less stringent than the existing GHG emission standards.
83 Fed. Reg. at 42,990. EPA and NHTSA attempt to justify rolling back the standards on three
fronts: societal costs, safety, and minimal harm to the climate. /d. at 42,986. Each of these
justifications is seriously flawed and is addressed in detail in Section III. below.

The preferred alternative (Alternative 1) is the largest rollback of the existing fuel
economy standards of the alternatives presented. In it, NHTSA proposes amending the 2021 fuel
economy standard and proposes new standards for MY 2022 through 2026 by holding those
standards to 2020 levels, rather than imposing year-over-year improvements in fuel economy as
the augural standards do. 83 Fed. Reg. at 42,986. NHTSA’s Alternative 7 proposes the least
drastic rollback from the existing standards (i.e., it presents the most stringent standards of the
alternatives presented), maintaining the existing standards through MY 2021 (instead of 2020)
and then increasing 2% per year for passenger cars and 3% per year for light trucks from 2022-

3 Id. at 3-5.
2#Id. at 5-6.
3 ]d. at7.

2 Id. at 7-8.



2026. Id. at 42,990. And yet, this alternative is still well below the stringency of the augural
standards. Alternatives 2-6 and 8 represent intermediate levels of fuel economy standards,
bookended by the baseline existing standards (most stringent) and the preferred alternative (least
stringent). None of NHTSA'’s proposed alternatives include fuel economy standards more
stringent than the augural standards.

Similarly, EPA’s preferred alternative (Alternative 1) is the largest rollback of the existing
GHG emission standards of the eight alternatives presented. In it, EPA proposes to hold MY
2021-2026 standards to 2020 levels, rather than imposing year-over-year reductions in GHG
emissions as the current standards do. 83 Fed. Reg. at 42,986. EPA’s Alternative 7 is also more
restrictive than the other alternatives but not as stringent as the current standards. /d. at 42,990.
None of EPA’s proposed alternatives includes GHG emission standards more stringent than the
existing standards.

In short, all of the alternatives proposed by EPA and NHTSA would roll back the
landmark standards agreed to by a broad coalition in 2012. In the section below, we discuss the
impacts of the proposed rollback on the environment and public health.

B. The Proposed Rollback Would Impede Needed Emissions Reductions
That Would Help Avoid Catastrophic Climate Change

The overwhelming scientific consensus is that immediate and continual progress toward a
near-zero GHG-emission economy by mid-century is necessary to avoid truly catastrophic
climate change impacts.?” Such reductions could hold the increase in global mean surface
temperatures from pre-industrial levels to 3.6°F (2°C), which has been identified for decades as
“an upper limit beyond which the risks of grave damage to ecosystems, and of non-linear
responses, are expected to increase rapidly.”?® More recently, however, attention has turned to

27 See States” Appx. C-2, at SPM-15, Intergovernmental Panel on Climate Change (IPCC), 1.5°C
Report, an IPCC special report on the impacts of global warming of 1.5°C above pre-industrial
levels and related global GHG emission pathways, in the context of strengthening the global
response to the threat of climate change, sustainable development and efforts to eradicate
poverty, Summary for Policymakers (hereinafter “IPCC 1.5°C Report™) (“In model pathways
with no or limited overshoot of 1.5°C, global net anthropogenic CO; emissions decline by about
45% from 2010 levels by 2030..., reaching net zero around 2050.... Non-CO; emissions in
pathways that limit global warming to 1.5°C show deep reductions that are similar to those in
pathways limiting warming to 2°C (high confidence).”); see also States’ Appx. C-17, at 393,
DeAngelo, B.J., et al., 2017, Perspectives on Climate Change Mitigation, at 393. In Climate
Science Special Report: Fourth National Climate Assessment, Vol. I. U.S. Global Change
Research Program, Washington, D.C., USA (USGCRP), doi: 10.7930/JIM32SZG (hereinafter
“Fourth Nat’l Climate Assessment”) (“Stabilizing global mean temperatures to less than 3.6°F
(2°C) above preindustrial levels requires substantial reductions in the net global CO» emissions
prior to 2040 relative to present-day values and likely requires net emissions to become zero or
possibly negative later in the century.”)).

28 See States” Appx. C-17, at 397, Fourth Nat’l Climate Assessment, quoting Stockholm
Environment Institute, 1990: Targets and Indicators of Climate Change, Rijsberman, F.R. and
R.J. Swart (Eds.), at 166 (1990).
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the consequences of not limiting the increase in global mean temperatures even further, to 2.7°F
(1.5°C), which an October 2018 Intergovernmental Panel on Climate Change (IPCC) report
addressed.? The federal government’s scientists also have explained that aggressive actions
need to be taken today and in the next decade or two to prevent future climate change impacts
that will be “irreversible on human timescales,” because of the longevity of CO, emissions in the
atmosphere (a portion lasting over 1,000 years) and the slow rate at which the oceans can cool.*

In the face of these stark facts, EPA recklessly proposes to gut the primary GHG-emission-
reduction program for the United States’ single-largest emitting sector—replacing a roughly
4.4%-per-year reduction in light-duty vehicles” GHG emissions from 2022-2025! with no
increase in stringency for at least 6 years (2021-2026), and NHTSA proposes to follow a similar
path with its CAFE mileage standards. Given the sheer size of the United States’ light-duty
vehicle market, EPA’s and NHTSA’s preferred alternative is the equivalent of a nation the size
of Germany, Brazil, or Canada calling a 6-year halt to any further GHG reductions across all
their economic sectors (electricity, transportation, industrial, land use, etc.).*?

Slamming the brakes on reductions in GHG emissions from United States light-duty
vehicles for over half a decade would deal a substantial blow in the fight against climate change.
As it stands, the federal government’s own scientists believe that the commitments made by the
United States and other nations through the Paris process® provide less than a 10% chance of
holding to a 3.6°F (2°C) temperature rise, and “there would be virtually no chance if emissions
climbed to levels above those implied by the country announcements.”** Yet, that is precisely
the direction EPA’s Proposed Rollback points us, increasing the United States’ emissions above
its commitment levels. As discussed in Section III.C. below, EPA’s apparent resignation to a
baseline scenario projecting very high global GHG emissions through 2100 and resulting
catastrophic climate change constitutes a wholesale abdication of its statutory obligations to the
American people.

29 See States” Appx. C-2, at SPM-8, IPCC 1.5°C Report.

30 See States’ Appx. C-17 at 394, Fourth Nat’l Climate Assessment (citation omitted). See also
States’ Appx. C- 74, at 16, IPCC, Climate Change 2014 Synthesis Report, Summary for
Policymakers (2014) (hereinafter “IPCC, 2014 Synthesis Report”) (“Many aspects of climate
change and associated impacts will continue for centuries, even if anthropogenic emissions of
GHGs are stopped. The risks of abrupt or irreversible changes increase as the magnitude of
warming increases.”).

31 See Corporate Average Fuel Economy Standards Passenger Cars and Light Trucks Model
Years 2017-2025, Final Environmental Impact Statement (July 2012) (hereinafter “2012 FEIS™)
at S-7 (“For MY's 2022-2025, the annual stringency increases set forth average 4.4 percent (...on
a [grams per mile] gpm basis).

32 See States” Appx. C-72, at 2-28, U.S. Greenhouse Gas Inventory 1990-2014, U.S. EPA; and
States Appx. C-73, Wikipedia, List of Countries by 2014 Emissions, citing to World Resources
Institute database.

33 See https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement, last
visited Oct. 24, 2018.

34 See States” Appx. C-17, at 398, Fourth Nat’l Climate Assessment.
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EPA’s and NHTSA’s Proposed Rollback also would render the United States a global
outlier on vehicle GHG emissions. As of 2017, 36 countries—Brazil, Canada, China, the 27
member-countries of the European Union, India, Japan, Mexico, Saudi Arabia, South Korea, and
the United States—representing 80% of new light-duty vehicles sold globally, have established
fuel economy or GHG emissions standards, and other large markets are developing standards as
well.>> Should EPA and NHTSA finalize their preferred alternative, the United States’ passenger
car standards from 2021 to 2026 would lag behind all but those of Brazil, Mexico, and Saudi
Arabia, and our light-truck standards would lag behind those of all 35 other countries.*® In other
words, a significant portion of the world will be accomplishing what EPA and NHTSA deem out
of reach.

In the following Sections II.B.1-2., we examine the scientific consensus on the causes of
climate change, the harmful current and future impacts resulting from climate change, and the
degree to which EPA’s and NHTSA’s Proposed Rollback changes direction and would affect
future outcomes.

1.  Consumption of Fossil Fuels is a Dominant Driver of Climate
Change, and EPA and NHTSA Cannot and Do Not Contend
Otherwise

In 2009, EPA found an “ocean of evidence™’ that human-caused or “anthropogenic” GHG
emissions are driving climate change that endangers the public health and welfare,*® which it
reaffirmed in the 2012 Final Rule.** In 2009, EPA clearly acknowledged that the United States’
annual emissions came “mostly from fossil fuel combustion.”*’ Since that time, numerous
scientific bodies have confirmed these basic facts. In 2017, the Fourth National Climate
Assessment’s lead authors representing the National Science Foundation, National Oceanic and
Atmospheric Administration (NOAA), and National Aeronautics and Space Administration
(NASA), with contributions from leading scientists from other federal organizations including
the Department of Energy and its National Laboratories, Army Corps of Engineers, National
Center for Atmospheric Research, Department of Defense, Department of Agriculture,
Department of Health and Human Services, and EPA, concluded:

“based on extensive evidence, that it is extremely likely that
human activities, especially emissions of GHGs, are the dominant
cause of the observed warming since the mid-20™ century. For the

35 See States Appx. C-56, at 1, ICCT, 2017 Global Update.

36 Id. at 10-11 (Figures 2-4).

37 Coalition for Responsible Regulation, 684 F.3d at 123.

38 Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a)
of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009).

39 See 77 Fed. Reg. at 62,627.

40 See 74 Fed. Reg. at 66,539.
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warming over the last century, there is no convincing alternative
explanation supported by the extent of observational evidence.”*!

Among the human activities that cause climate change, the single largest is the burning of
fossil fuels. According to the IPCC’s 2014 Synthesis Report:

Emissions of CO; from fossil fuel combustion and industrial
processes contributed about 78% of the total [greenhouse gas]
emissions increase from 1970 to 2010, with a similar percentage
contribution for the increase during the period from 2000 to 2010
(high confidence).**

Even the oil industry has recently declined to dispute these findings. In a recent
proceeding in federal district court against the world’s five largest investor-owned oil companies,
for example, counsel for Chevron stated as follows:

And as I mentioned, the most recent IPCC report, was issued in
2013, is called "ARS." And it concluded -- and I'll just read it, and
quote it. Quote: "It is extremely likely that human influence has
been the dominant cause of the observed warming since the mid-
20th century," close quote. And ... from Chevron's perspective
there's no debate about climate science. First, because Chevron
accepts ... what the IPCC has reached consensus on in terms of
science on climate change.®’

Similarly, the major automakers have also acknowledged the overwhelming scientific
evidence and acknowledged the need to reduce vehicle GHG emissions.

I States” Appx. C-17, at 10, Fourth Nat’l Climate Assessment. See also States’ Appx. C-73, at
5, IPCC, 2014 Synthesis Report (“The evidence of human influence on the climate system has
grown since the IPCC Fourth Assessment Report (AR4). It is extremely likely that more than
half the observed increase in global average surface temperature from 1951 to 2010 was caused
by the anthropogenic increase in GHG concentrations and other anthropogenic forcings
together.”).

42 See IPCC, Climate Change 2014 Synthesis Report Summary for Policymakers, at 5; see also
id. at 3, fig. SPM.1(d), and 5, fig. SPM.2. Other significant human-caused contributors to
climate change include deforestation and other land use change, and emissions of methane,
nitrous oxide, and fluorinated gases. Id.

43 See States’ Appx. C-76, at 81-82, Transcript of Proceedings, The People of the State of
California et al. v. BP, P.L.C., Case No. 3:17-cv-6012 WHA (N.D. Cal. Mar. 21, 2018)
(hereinafter “People v. BP”) (emphasis added). See also States’ Appx. C-75, at 2, Exxon Mobil
Corporation’s Response to March 21, 2018 Notice to Defendants re Tutorial, People v. BP (ECF
doc. # 206) at 2 (“The risk of climate change is clear, significant, and warrants comprehensive
policies to understand and address the risk.... The climate system is warming in part due to
increased concentrations of greenhouse gases in the atmosphere.”).
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Ford:

We acknowledge that climate change is real and that we share the
responsibility for reducing greenhouse gas (GHG) emissions in our
products....*

[W]e know climate change is real and a critical threat, and we will
continue to work with leaders around the world in support of
ambitious global greenhouse gas reduction targets.*’

General Motors:

[W]e have the ambition, the talent and the technology to create a
world with zero crashes, zero emissions and zero congestion.*®

By contrast, EPA barely notes in passing that “GHG emissions from light-duty vehicles
have been found by EPA to endanger public health and welfare....” 83 Fed. Reg. at 43,228.
EPA’s section of the rulemaking contains no detailed discussion of the causes of climate change
or the link to vehicles’ consumption of fossil fuels. Because it had to produce a Draft
Environmental Impact Statement (DEIS), NHTSA goes a bit deeper than EPA. For example,
NHTSA acknowledges that “[hJuman activities, particularly fossil-fuel combustion, have been
identified by the Intergovernmental Panel on Climate Change (IPCC) as primarily responsible
for increasing the concentrations of GHGs in the atmosphere.”’ And, NHTSA cites the IPCC’s
conclusion that “[i]t is extremely likely that human influence has been the dominant cause of the
observed warming since the mid-20" century.”*® NHTSA also acknowledges that “[i]sotropic
and inventory-based studies have indicated that the rise in the global CO> concentration is largely
a result of the release of carbon that has been stored underground through the combustion of
fossil fuels (coal, petroleum, and natural gas) used to produce electricity, heat buildings, and
power motor vehicles and airplanes, among other uses.”* That EPA, in particular, has given so
little consideration in the Proposed Rollback to the contribution of vehicles’ consumption of
fossil fuels to climate change and the effects of climate change (discussed below) is indicative of
EPA’s disregard for its obligations under the Clean Air Act.

4 See States’ Appx. C-102, at 1, Ford Sustainability Report, 2017, Customers and Products.

45 See States’ Appx. C-101, at 1-2, Ford Reports Environmental Progress Across Business, Aug.
25,2017.

46 See States’ Appx. C-103, at 2, GM’s Path to an All-Electric, Zero Emissions Future, Mar. 7,
2018.

47TNHTSA, Draft Environmental Impact Statement (July 2018) (hereinafter “NHTSA DEIS”) at
S-12.

8 Id. (citation omitted, emphasis in original).

¥ Id. at S-13.
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2.  The Impacts of Greenhouse Gas Emissions on the Climate and the
Environment and Public Health Already Are Substantial

In a supplement to President Trump’s fiscal-year 2017 Budget, the United States Global
Change Research Program (USGCRP) opened its report as follows:

The global environment is changing rapidly. This century has seen
15 of the 16 warmest years since adequate thermometer records
became available in the late 1800s; globally-averaged temperatures
in 2015 shattered the previous record, which was set in 2014; and
2016 is on track to break the 2015 record. Arctic sea-ice extent
continues a dramatic, decades long decline. Many independent
lines of evidence show a long-term warming trend driven by
human activities, with cascading impacts that may outpace the
ability of human and natural systems to adapt to change.>

Because an acknowledgement or examination of these impacts is noticeably absent from
EPA’s portion of the Proposed Rollback, which spends less than half a page on the
“consideration” of GHG emissions,’! below we examine several of the measurable impacts from
GHG emissions to date and that can be expected in the future at a global, national, state, and
local level. In addition, in the States and Cities’ Appendix A submitted herewith, we provide
state and city-level summaries of the impacts of climate change in each of our jurisdictions. To
the extent these topics are discussed at all in the Proposed Rollback, it is in NHTSA’s DEIS,
which, as discussed in the States and Cities’ separate comments on the DEIS, is critically flawed
and legally inadequate.

a. Temperature Increases

According to the USGCRP, “[g]lobal annually averaged surface air temperature has
increased about 1.8°F (1.0°C) over the last 115 years (1901-2016). This period is now the
warmest in the history of modern civilization.”>? Looking just at the last few decades,
“[g]lobal annual average temperature...has increased by more than 1.2°F (0.65°C) for the period
1986-2016 relative to 1901-1960....”>* Further, we have yet to experience the full warming
impact of the current GHG concentrations in the atmosphere, because the warming effect
continues over a long period. Thus, “[e]ven if existing concentrations could be immediately
stabilized, temperature would continue to increase by an estimated 1.1°F (0.6°C) over this
century, relative to 1980-1999....”%* The dominant cause of this warming is “human
contribution,” while “the likely contributions of natural forcing and internal variability...are
minor.”® Figure 1 below illustrates the changes in temperature already experienced.

30 States’ Appx. C-18, at 2, USGCRP, Our Changing Planet FY 2017 (footnotes omitted).
31 See 83 Fed. Reg. 43,230.

52 States’ Appx. C-17, at 10, Fourth Nat’l Climate Assessment (emphasis in original).

3 1d. at 13.

4 Id. at 15 and 134.

S Id. at 14.
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Figure 1 (Fourth Nat’l Climate Assessment, at 13).
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In looking at four possible future GHG emission scenarios, the USGCRP’s Fourth
Assessment found that by 2081-2100 the projected range in global mean temperature change is
1.1-4.3°F even under an aggressive climate policy scenario, with ranges of +2.4 to +5.9°F, +3.0
to +6.8°F and +5.0 to +10.2°F under successively higher emission scenarios.>

Health Effects. At the local level, the observed rise in temperatures is not evenly
distributed, nor are its impacts. First, the rise in temperatures is greater in cities, especially cities
with high humidity or larger and denser populations.’” Increases in the “urban heat island effect”
put particular stress on vulnerable populations such as the elderly and children, as well as those
who work outdoors or cannot afford air conditioning.’® “[R]esearch suggests that mortality risk
for those 65 or older [from heat waves] could increase ten-fold by the 2090s because of climate
change.”’ Second, the number of extreme heat days (exceeding 106.6°F) will increase
exponentially in places such as Fresno, California, which could go from 4 such days per year in
2005 to 26 to 43 days per year from 2050-2099.°

6 Id. at 16.

STId. at 17.

58 See States’ Appx. C-20, at 38-40, California’s Fourth Climate Change Assessment, Statewide
Summary (2018) (hereinafter “California Statewide Summary”).

59 See States’ Appx. C-21, at 7, California’s Fourth Climate Change Assessment, Key Findings
(2018) (hereinafter “California Key Findings™).

60 1d.
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b. Extreme Weather Event Increase

Scientists are increasingly able to attribute some extreme weather events to climate
change.! A common theme is that climate change is feeding greater intensity of extreme
weather events.®?

Even before those events, in their 2017 Special Report, the federal government’s scientists
stated that “[c]hanges in the characteristics of extreme events are particularly important for
human safety, infrastructure, agriculture, water quality and quantity, and natural ecosystems.
Heavy rainfall is increasing in intensity and frequency across the United States and
globally and is expected to continue to increase.”®® In New York State, significant damage to
its communities and infrastructure from heavy rains has increased in recent years.** For
example, in 2014, Long Island, NY received more than 13’2 inches of rain—nearly an entire
summer’s worth—in a matter of hours, breaking the state’s rainfall record. That deluge flooded
over 1,000 homes and businesses, opened massive sinkholes on area roadways, and forced
hundreds of residents to evacuate to safer ground. In 2013, the City of Boulder, Colorado
experienced flooding that caused as much as 150 million dollars in damages. In the region, four
people died, 1,202 people were airlifted from their homes, and 345 homes were destroyed.®
And in 2011, Hurricane Irene dumped up to 11 inches of rain on Vermont, impacting 225
municipalities and causing $733 million in damage; the same storm left 800,000 Connecticut
residents without power for up to nine days.

Further, in the last two hurricane seasons, the United States has experienced three record
setting hurricanes. Hurricane Maria, which hit Puerto Rico on September 21, 2017, is estimated
to have cost nearly 3,000 lives and $100 billion in damage.®’ In August 2017, Hurricane Harvey

61 See States” Appx. C-59, National Academies of Sciences, Engineering, and Medicine. 2016.
Attribution of Extreme Weather Events in the Context of Climate Change. Washington, DC: The
National Academies Press. https://doi.org/10.17226/21852; see also Herring, S. C., N. Christidis,
A. Hoell, J. P. Kossin, C. J. Schreck III, and P. A. Stott, Eds., 2017: Explaining Extreme Events
of 2016 from a Climate Perspective. Bull. Amer. Meteor. Soc., 98 (12), S1-S157.

62 See States” Appx. C-2 at SPM-4, IPCC 1.5°C Summary for Policymakers.

63 States Appx. C-17, at 10, 19, Fourth Nat’l Climate Assessment (emphasis in original).

64 States’ Appx. C-49, Current & Future Trends in Extreme Rainfall Across New York State, A
Report from the Environmental Protection Bureau of the New York State Attorney General (Sept.
2014) available at https.//ag.ny.gov/pdfs/Extreme_Precipitation_Report%209%202%2014.pdf
65 See Boulder County, 2013 Flood Recovery,
https://www.bouldercounty.org/disasters/flood/2013-flood/ (last visited Oct. 24. 2018).

66 See States’ Appx. A, Connecticut Summary (citing Report of the Two Storm Panel Presented
to Governor Daniel P. Malloy. Available at
http://www.governor.ct.gov/malloy/lib/malloy/two_storm_panel_final _report.pdf (January 9,
2012)). See also, States’ Appx. A, Vermont Summary (citing
https://insideclimatenews.org/news/31082016/five-years-after-hurricane-irene-201 1-effects-
flooding-vermont-damage-resilience-climate-change).

67 See States’ Appx. C-100, Climate Wire, Puerto Rico Marks 1 Year Since Maria With Choirs,
Protests, Sept. 21, 2018.
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dumped more than 5 feet of rain (33 trillion gallons) on southeastern Texas, the wettest hurricane
in United States history according to NASA.%® Two independent research teams, one from the
United States Department of Energy’s Lawrence Berkeley National Laboratory, recently released
studies identifying a clear anthropogenic climate signal in the torrential precipitation that
inundated Houston during Hurricane Harvey, reporting the precipitation was up to 38 percent
greater due to climate change.® It is estimated that Hurricane Harvey will be the costliest
natural disaster in United States history, resulting in approximately $190 billion in total damages
or one full percentage point of the nation’s gross domestic product. In September 2018,
Hurricane Florence broke North Carolina’s rainfall record, and in the process has caused the
death of more than 30 people and millions of farm animals.”® Just this month, Hurricane Michael
rapidly intensified in the Gulf of Mexico and made landfall on the Florida panhandle with 155-
mph winds and a tidal surge of 12 to 14 feet—the highest winds to hit the continental United
States since Andrew in 1992."!

The federal government’s scientists have also concluded that “recent droughts and
associated heat waves have reached record intensity in some regions of the United States...
While the science is still evolving regarding the human influence drought trends, there is “much
evidence” that human-induced higher temperatures are causing the ground to dry out more
severely when there is a lack of rainfall.”® In short, higher temperatures are drying out the soil
under all conditions and making it less resilient during droughts. The drought California
experienced from 2012 to 2016 “was the most extreme since instrumental records began.”’* The
effects of droughts ripple across the environment and society, stressing drinking water supplies
in rural areas, reducing hydroelectric generation, harming agricultural production, increasing the
duration and intensity of fire seasons, and facilitating the spread of insect outbreaks that threaten
forests and people.”

9972

68 See States” Appx. C-99, Waldman, Scott, Weight of Rain from Harvey Lowered Texas,
Climate Wire, Sept. 21, 2018.

8 See States” Appx. C-67, Risser M., and M.F Wehner (2017), Attributable human-induced
changes in the likelihood and magnitude of the observed extreme precipitation during Hurricane
Harvey, Geophys. Res. Lett., 44, doi:10.1002/2017GL075888; see also id. at C-70,

Geert Jan van Oldenborgh et al, Attribution of extreme rainfall from Hurricane Harvey, 2017
Environ. Res. Lett. 12 124009.

70 See States Appx. C-99, Waldman, Scott, Weight of Rain from Harvey Lowered Texas, Climate
Wire, Sept. 21, 2018.

"1 See States Appx. C-104, Lee, Mike, Hurricane Michael: Nearly 300,000 Customers Still
Without Power, Energy Wire, Oct. 16, 2018.

72 See States’ Appx. C-17, at 21, Fourth Nat’l Climate Assessment.

3 Id. at 22.

74 See States Appx. C-19, Office of Environmental Health Hazard Assessment, California
Environmental Protection Agency (2018), Indicators of Climate Change in California at 98
(hereinafter “California Indicators (2018)”).

> Id. at 98-106.
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The number of forest fires in the Western United States is strongly correlated with mean
temperatures from March through August.”® “The October 2017 wildfires in Sonoma and Napa
counties devastated the affected communities: 44 deaths, more than 100,000 residents evacuated,
and over $9 billion in residential and commercial insurance claims, making them the deadliest
and most destructive fires in the State’s history.””’ And, California’s latest assessment “suggests
a 77% increase in mean and up to 178 percent increase in maximum area burned by wildfires
(compared to 1961-1990) by 2050, but the actual increases could be substantially more severe
because of external factors such as wind that are not yet incorporated.””® Already, in the first
nine months of 2018, the rate of acreage burned in California is over twice that of 2017.” A new
paper published on October 18, 2018, estimates that “human-caused climate change caused over
half of the documented increase in fuel aridity since the 1970s and doubled the cumulative forest
fire area since 1984,” contributing an additional 4.2 million hectares of forest fire.®" As the
paper notes, “[i]ncreased forest fire activity across the western United States in recent decades
has contributed to widespread forest mortality, carbon emissions, periods of degraded air quality
and substantial fire suppression expenditures.”®!

At the national level, 2017 was the most expensive year on record for the United States in
terms of weather and climate losses, with total costs of approximately $306 billion dollars from
only the 16 most costly weather events.®?

c. Ocean Warming, Acidification, and Sea Level Rise

The effects of climate change on the world’s ocean are multidimensional. The ocean is
warming in ways that impact the plants and animals that depend on it. This warming is causing
thermal expansion of the oceans, which, along with the accelerated melting of land-based
glaciers and ice sheets (both from warmer air and ocean water temperatures) is resulting in sea
level rise. Increased atmospheric CO; absorbed by the ocean is changing its chemistry, making
oceans and estuaries more acidic and less able to sustain certain species, including shellfish and
corals.® In fact, the current rate of ocean acidification is unparalleled in at least the past 66

7 Id. at 186.

T 1d. at 187.

78 See States Appx. C-20, at 12, California Key Findings; see also Westerling, A. L., B. P.
Bryant, H. K. Preisler, T. P. Holmes, H. G. Hidalgo, T. Das, and S. R. Shrestha, 2011: Climate
change and growth scenarios for California wildfire. Climatic Change, 109, 445-463, available
at doi:10.1007/s10584-011-0329.

79 See http://cdfdata.fire.ca.gov/incidents/incidents_stats?year=2018, last visited Oct. 24, 2018.
80 States’ Appx. C-44, John T. Abatzoglou and A. Park Williams, Impact of Anthropogenic
Climate Change on Wildfire Across the Western U.S. Forests, Proceedings of the National
Academy of Science, vol. 113, no. 42 (Oct. 18, 2018).

17d.

82 States” Appx. C-117, NOAA, Assessing the U.S. Climate in 2017 at 1, available at
https://www.ncei.noaa.gov/news/national-climate-201712, last visited Oct. 26, 2018.

83 States’ Appx. C-17, at 364-392, Fourth Nat’l climate Assessment.
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million years. Under a higher emission scenario the global average surface ocean acidity is
projected to increase by 100% to 150%.34

Sea-level rise. The federal government’s climate scientists report that:

“global average sea level has risen about 7-8 inches since 1900,
with almost half (about 3 inches) of that rise occurring since 1993.
Human-caused climate change has made a substantial contribution
to this rise since 1900, contributing to a rate of rise that is greater
than during any preceding century in at least 2,800 years. Global
sea level rise has already affected the United States; the incidence
of daily tidal flooding is accelerating in more than 25 Atlantic
and Gulf Coast cities. Global average sea levels are expected to
continue to rise—by at least several inches in the next 15 years
and by 1-4 feet by 2100. A rise of as much as 8 feet by 2100
cannot be ruled out.”®

Because of the relationship of the East Coast to the Gulf Stream and melting
Antarctic ice sheets, future sea level rise along the East Coast and Gulf Coast will
be significantly higher than the global average.5¢

NOAA Sea Level Rise viewer allows the user to visualize a given level of sea-level rise.
Below are just a few examples created using NOAA’s tool of the expected water levels at high
tide given a 4-foot rise in ocean levels.®’

[Continued next page]

84 Id. at 364.

85 States Appx. C-17, at 10, Fourth Nat’l Climate Assessment (emphasis in original). Analogues
from the Paleoclimate record show the potential for even greater sea level rise over multiple
centuries. For example, “[d]uring the Plioscene, approximately 3 million years ago, long-term
COz concentration was similar to today’s, around 400 PPM.... At that time, global mean
temperature was approximately 3.6°-6.3°F (2°-3.5°C) above preindustrial, and sea level was
somewhere between 66 [plus or minus] 33 feet (20 [plus or minus] 10 meters) higher than
today.” Id. at 141 (footnotes omitted).

8 1d. at 10.

87 All images taken from NOAA Sea Level Rise Viewer (with option set to show 4 feet of sea
level rise), available at https://www.climate.gov/maps-data/dataset/sea-level-rise-map-viewer,
last visited Oct. 24, 2018 (note shading in light blue on maps shows areas impacted by sea level
rise as compared to current conditions).
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Coastal Flooding. Coastal flooding exacerbated by sea level rise increasingly plagues
the States and Cities. For example, the Hampton Roads area of Virginia has experienced the
highest rates of sea level rise along the East Coast. Ordinary rain events now cause flooding in
the streets of Norfolk, including large connector streets disappearing underwater. Naval Station
Norfolk, the largest navy base in the world, is currently replacing 14 piers due to sea level rise, at
a cost of $35-40 million per pier.®® In Delaware, over 17,000 homes and almost 500 miles of
roadway are at risk of permanent inundation from sea level rise by the end of the century.®® And
the more than 12 inches of sea level rise New York City has experienced since 1900 expanded
2012 Hurricane Sandy’s flood area by about 25 square miles, flooding the homes of an additional
80,000 people in the New York City area alone.”® In Massachusetts, nearly five million
people—75% of the population—Iive in coastal counties that are experiencing storm surge
coastal flooding and ecological damage as sea levels rise. In January 2018, storm surge coastal
flooding resulted in a high tide in Boston of 15.16 feet, the highest ever recorded.”’ And two
months later, a March coastal storm resulted in a 14.67 feet Boston tide (the third-highest on
record’?), damaged 2,113 homes, including 147 that were destroyed, and caused more than $24
million in flooding damage across six Massachusetts coastal counties. >* In California, staff for
the State’s Coastal Commission, which oversees development along 1,100 miles of coast, has
estimated that the Pacific Ocean will rise by between 1 and 1.9 feet by 2050 and by between 3.4
and 6.8 feet by 2100.7

Acidification and Warming. Carbon dioxide emissions into the atmosphere are increasing
both ocean water temperatures and the acidity of Atlantic and Pacific Ocean waters, harming

88 Section 335 of the National Defense Authorization Act of 2018 (H.R. 2810) requires the
Secretary of Defense to submit a report on the vulnerabilities to military installations and
combatant commander requirements resulting from climate change, including a listing of the ten
most vulnerable military installations for each service based on rising sea tides, increased
flooding, drought, wildfires, and other climate change impacts.

89 See States’ Appx. A, at A-23, Delaware Discussion.

0 Id. at A-63, New York City Discussion.

1 Id. at A-26, Massachusetts Discussion, citing Martin Finucane, It’s official: Boston Breaks
Tide Record, BOSTON GLOBE, Jan. 5, 2018, available at
https://www.bostonglobe.com/metro/2018/01/05/official-boston-breaks-tide-
record/UPbwDxgFOQXNOWvB9bcQ7L/story.html.

92 See Christina Prignano, The Noon High Tide Was Bad, but the Midnight High Tide Could Be
Worse, BOSTON GLOBE, March 2, 2018, available at
https://www.bostonglobe.com/metro/2018/03/02/the-noon-high-tide-was-bad-but-midnight-high-tide-
will-worse/m401PR8HRIoLsmx3mp2YvO/story.html.

93 See States’ Appx. A, at A-26, citing Christian M. Wade, Baker Seeks Federal Disaster Funds
for Storm Damages, LAWRENCE EAGLE-TRIBUNE, May 1, 2018, available at
https://www.eagletribune.com/news/merrimack_valley/baker-seeks-federal-disaster-funds-for-storm-
damages/article_d2f0c7b4-bd75-5a8b-8a0c-4dedbed44a7b4.html.

%4 See States” Appx. C-98, at 18, California Coastal Commission, Recommended Science
Updates to the California Coastal Commission Sea-Level Rise Policy Guidance, Sept. 12, 2018;
see also id. at C-66, Griggs, G et al., Rising Seas in California: An Update on Sea-Level Rise
Science. California Ocean Science Trust, April 2017.
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aquatic species and disrupting the marine-based economy. In Oregon, ocean waters are now
more acidified, hypoxic (low oxygen), and warmer, and such impacts are projected to increase,
with a particularly detrimental impact on oysters and other shellfish, which will threaten marine
ecosystems, fisheries, and seafood businesses. In Maine, the increasing acidity is inhibiting shell
formation in soft-shell clams, oysters, and Maine’s world-famous lobsters. Also, the Gulf of
Maine is warming faster than 99 percent of the world’s ocean waters, and soft-shell clam flats
throughout southern and mid-coast Maine have been destroyed by an invasion of non-native
green crabs that have expanded their range northward as these waters warm.

d.  United States Water Supply Impacts

In the Western United States, the rise in temperatures is impacting the water cycle. Water-
cycle impacts have particularly adverse consequences for States and Cities that rely on mountain
snowpack for their water supply. For instance, California relies on snowpack in the Sierra
Mountains for about a third of the state’s annual water supply (as well as other uses).”” Increases
in temperature are causing more precipitation in the Sierras to fall as rain rather than snow, and
are increasing the rate at which the snowpack melts during the summer.”® In Washington’s
Cascade Mountains, snowpack has already decreased by about 25% since the mid-20th century
and is anticipated to decrease even more substantially by the 2040s.°” In California, during the
recent drought, the Sierra snowpack was the smallest in 500 years.”® Similarly, projections of
further reduction of late-winter and spring snowpack and subsequent reductions in runoff and
soil moisture pose increased risks to water supplies needed to maintain cities, agriculture, and
ecosystems in New Mexico.”” In Broward County, Florida, water supplies are threatened by
rising seas, which drives saltwater contamination into well fields. United States Geologic
Survey modeling in collaboration with the County reveals a predicted loss of 35 million gallons
per day in water supply capacity by 2060 (40% of Broward’s coastal well field capacity), due
entirely to additional sea level rise.'%

%5 See States” Appx. C-17, at 22, Fourth Nat’l Climate Assessment (“Projections indicate large
declines in snowpack in the western United States....”); id. at 21 (“Northern hemisphere spring
snow cover extent, North America maximum snow depth, snow water equivalent in the western
United States, and extreme snowfall years in the southern and western United States have all
declined, while extreme snowfall years in parts of the northern United States have increased.
(Medium Confidence).”).

% See States” Appx. C-20, at 11, California Key Findings; see also id. at C-19.

%7 States and Cities’ Appx. A, Washington Discussion (citing
http://www.governor.wa.gov/sites/default/files/WS1%20factsheet.pdf)

%8 States” Appx. A, California Discussion (citing NOAA, National Centers for Environmental
Information: “Multi-Century Evaluation of Sierra Nevada Snowpack,”
https://www.ncdc.noaa.gov/news/multi-century-evaluation-sierra-nevada-snowpack.).

9 States’ Appx. A, New Mexico Discussion (citing USGCRP, 2014 National Climate
Assessment, at 463 (2014). Available at
https://nca2014.globalchange.gov/report/regions/southwest%0D.)

100 Groundwater monitoring well data is available via
https://nwis.waterdata.usgs.gov/nwis/gwlevels. Hydrologic modeling performed by the USGS
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e. Harm to Human Health

Climate change endangers human health in numerous ways, from increasing the incidence
of heat-related illness and mortality, to air quality impacts that directly impact the lungs and
heart, to facilitating the spread of infectious diseases (in addition to the dangers from extreme
weather discussed above).

Heat-Related Illness. Premature deaths caused by more frequent and intense heat waves
are a pressing public health problem. For example, in Maryland, the Centers for Disease Control
and Prevention found that there were twelve heat-related deaths in the state resulting from the
heat wave in 2012; yearly premature deaths from extreme heat are expected to more than double
that amount for just the city of Baltimore by 2050. In Washington, D.C., the number of heat
emergency days (days when the heat index exceeds 95°F) could more than double from the
current 30 days per year to 80 days per year by the 2050s under a high-emission scenario.
Similarly, in the near future, Chicago will likely experience between 5 to 20 days a year with
heat and humidity conditions similar to the 1995 heat wave that caused approximately 750 deaths
in the city.

Air quality. Warmer temperatures also increase the formation of ground-level ozone,
which impairs lung function and can cause increased hospital admissions and emergency room
visits for people suffering from asthma, particularly children. Massachusetts already has the
nation’s highest incidence of asthma: among children in grades K-8, more than 12% suffer from
pediatric asthma, and 12% of the state’s adult population suffers from asthma. Similarly, in
2010, nearly a quarter of the children in Philadelphia County had asthma, among the highest
rates in the nation. According to the Third National Assessment on Climate Change, under a
scenario in which GHGs continue to increase, this would lead to higher ozone concentrations in
the New York metropolitan region, driving up the number of ozone-related emergency room
visits for asthma in the area by 7.3 percent—more than 50 additional ozone-related emergency
room visits per year in the 2020s, compared to the 1990s.'%!

Diseases. Warmer temperatures from climate change have facilitated the spread of
infectious diseases. For example, warmer temperatures are contributing to the rise in deer
populations in Massachusetts, resulting in loss of underbrush habitat for forest species and the
spread of tick-borne diseases like Lyme disease.'? In Pennsylvania, climate change is expected
to increase the prevalence of West Nile disease in the higher-elevation areas and the duration of

and site-specific engineering calculations reveal recent and predicted loss of storage and
compounded flood risk. Model results are not yet published.

101 See U.S. Global Change Research Program, 2014 Third National Assessment on Climate
Change, at 222 (citing Sheffield, P. E., J. L. Carr, P. L. Kinney, and K. Knowlton, 2011:
Modeling of regional climate change effects on ground level ozone and childhood asthma.
American Journal of Preventive Medicine, 41, 251-257, available at
http://download.journals.elsevierhealth.com/pdfs/journals/0749-
3797/P11S0749379711003461.pdf)

102 See States” Appx. A, at A-27, Massachusetts Discussion.
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the transmission season.!®® Disease outbreaks threaten the States and Cities’ natural resources as
well. In California, a majority of the ponderosa pine in the foothills of the central and southern
Sierra Nevada Mountains have already died, killed by the western pine beetle and other bark
beetles. The increasing threat from these insects is driven in large part by warmer winters and a
lengthening summer season attributable to climate change.!'%*

Testimony during the three public hearings that EPA and NHTSA held in Fresno,
California, Dearborn, Michigan and Pittsburg, Pennsylvania confirmed that these concerns about
health-impacts are real. The Agencies heard from a parade of witnesses, including physicians,
parents and grandparents, concerned about the effect of the Proposed Rollback on air quality and
public health of their patients, their children and themselves. See EPA-HQ-OAR-2018-0283-
3659 (posted Oct. 25, 2018). Among others, the Agencies heard from:

e Don Gaede, a physician practicing internal and vascular medicine in Fresno, who testified
that in his view the Proposed Rollback would not benefit his “patients who have to breath
polluted air,” “children who risk growing up with stunted lungs from breathing too much
ozone-contaminated air,” the “hundreds of thousands of people with asthma in our valley,
many of them children,” or “elderly COPD patients who end up in the emergency room
more often during bad air days.” (Fresno Transcript at 79, 81 (Sept. 24, 2018));

e Janelle Lee, an emergency room physician in the Central Valley of California, who
testified that “[e]very day, [she] see[s] patients suffer from the effects of air pollution in
the emergency room,” and that “[b]ad air triggers a cascade of inflammatory responses in
our bodies, and we are still learning more each day, on the serious long-term effects that
air pollution has on our bodies.” (Id. at 127-128); and

e Alex Sheriffs, a practicing physician in the central valley and CARB Board Member,
testifying in his personal capacity, stated that “[t]he number 1 cause of death ... from
natural disasters is not from floods or fire or hurricanes or earthquakes; it’s actually
heat. In our record of — a record-smashing 25 consecutive days over 100 this summer
reminds us the direction climate disruption promises for this valley.” (/d. at 143, 145).

This is a small sampling of the overwhelming plea not to roll back vehicle standards that
the Agencies heard at the hearings.

f. Threats to Animal and Plant Species

Biodiversity and ecosystem health. Warming temperatures and changing precipitation
patterns are threatening native marine and terrestrial species in the States and Cities. In 2016, the
National Park Service “estimate[d] that 35% of animals and plants could become extinct in the
wild by 2050 due to global climate change.”'®> And, most climate change impact models

103 Jd. at A-53, Pennsylvania Discussion.

194 1d. at A-1, California Discussion.

105 See States Appx. C-105, at 2, National Park Serv., “Climate Change Endangers Wildlife”
(June 3, 2018) (noting “estimate[s] that 35% of animals and plants could become extinct in the
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“indicate alarming consequences for biodiversity, with the worst-case scenarios leading to
extinction rates that would qualify as the sixth mass extinction in the history of the earth.”!%

By way of example, warmer water temperatures in Narragansett Bay off Rhode Island are
causing many changes in ecosystem dynamics and fish, invertebrate, and plankton populations.
Cold-water iconic fish species (cod, winter flounder, hake, and lobster) are moving north out of
Rhode Island waters, and warm-water southern species (scup, butterfish, and squid) are
becoming more prevalent.!%” A recent study found that GHG-driven warming may lead to the
death of 72% of the Southwest’s evergreen forests by 2050, and nearly 100% mortality of these
forests by 2100.!% In Washington, Douglas fir accounts for almost half the timber harvested in
the State. Under a moderate GHG emissions scenario, Douglas fir habitat is expected to decline
32% by the 2060s relative to 1961-1990.!% In California, warming temperatures have facilitated
the spread of bark beetles blamed for the death of millions of trees in the Sierra Nevada
mountains.!'® Climate change will increasingly become a driver of species decline, extinctions,
and biodiversity loss across the United States.

wild by 2050 due to global climate change”), available at
https://www.nps.gov/pore/learn/nature/climatechange wildlife.htm, see also Testimony of Dan
Ashe, Dir., FWS, Dep’t of the Interior, Before the U.S. House of Reps., Comm. on Oversight and
Gov. Reform, Subcomm. on Interior, Regarding Barriers to Recovery and Delisting of Listed
Species Under the Endangered Species Act of 1973 (Apr. 21, 2016), available at
https://www.doi.gov/ocl/esa-delisting.

106 States” Appx. C-97, at 375 Céline Bellard, et al., Impacts of Climate Change on the Future of
Biodiversity, 15 Ecology Letters 365 (2012), available at
https://onlinelibrary.wiley.com/doi/epdf/10.1111/7.1461-0248.2011.01736.x.

107 See States” Appx. A, Rhode Island Discussion, citing Rhode Island Executive Climate
Change Coordinating Council (EC4) Science and Technical Advisory Board (STAB) Annual
Report to the Full Council of the EC4 (May 2016), appendix to Rhode Island Executive Climate
Change Coordinating Council Annual Report, June 2016, at 33-35, available at
http://climatechange.ri.gov/documents/ar0616.pdf.

108 See States’ Appx. A, New Mexico Discussion, citing
https://www.washingtonpost.com/news/energy-environment/wp/2015/12/21/scientists-say-
climate-change-could-cause-a-massive-tree-die-off-in-the-southwest/.

199 States’ Appx. A, Washington Discussion, citing State of Knowledge Report, Climate Change
Impacts and Adaptation in Washington State: Technical Summaries for Decision Makers,
(December 2013), Climate Impacts Group, University of Washington (State of Knowledge
Report), at 7-1; available at https://cig.uw.edu/resources/special-reports/wa-sok/.

110 See States” Appx. C-21, California Statewide Summary at 13.
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3.  Reducing Vehicle Emissions Is a Critical Component of Any Effort
to Mitigate Climate Change

a. Auto Emissions Are a Substantial Source of GHGs,
Particularly in the Developed World

Globally, the transportation sector'!! was responsible for the equivalent of 7 billion tons of
CO; emissions, or 14% of annual global GHG emissions, and 23% of total energy-related CO>
emissions in 2010 (the latest year for which the IPCC has reported data).''? The IPCC has
cautioned that “without aggressive and sustained mitigation policies being implemented,
transport emissions could increase at a faster rate than emissions from the other energy end-use
sectors and reach around 12 [billion tons of CO; equivalent] by 2050.”!!3

The developed world emits the vast majority of GHG emissions from the transportation
sector. “Around 10% of the global population account for 80% of total motorized passenger-
kilomet[ers] (p-km) with much of the world’s population hardly travelling at all.”''* It is
developed countries with large vehicle fleets where transportation is responsible for a far higher
share of national emissions.

These facts have not been lost on those nations with the largest vehicle markets. Indeed, in
the last ten years, recognition of the importance of reducing GHG emissions from light-duty
vehicles has led to unprecedented action by 36 countries that comprise 80% of the global vehicle
market:

For passenger cars, when fully implemented, the standards in
South Korea, China, the United States, and Canada will cut
average GHG emissions values from new passenger vehicles by
40-50% of GHG-equivalent per kilometer compared to the fleet
average level when the regulations were introduced. Japan and the
European Union would cut GHG emissions by 40% compared to
the year when the regulations are introduced.!"

The graph below provides one example of the degree to which policies reducing vehicle
emissions have been pushing in the same direction.

" This sector includes road, rail, and marine transportation.

112 See States Appx. C-73, IPCC Climate Change 2014: Mitigation of Climate Change; Chapter 8
at 603 (2014).

113 1d. at 603.

114 14 at 606.

115 See States’ Appx. C-56 at 9, ICCT, 2017 Global Update.
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Passenger car CO2 emissions and fuel consumption, normalized to NEDC!!6
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These trends illustrate two points. First, the Proposed Rollback’s preferred alternative veers
substantially off the course that the rest of the world is following. Second, in many other parts of
the world, global automakers will be manufacturing and selling vehicle fleets that exceed EPA’s
and NHTSA’s preferred alternative.

b.  The United States’ Clean Cars Program Has a Globally
Significant Impact on Greenhouse Gas Emissions

As the second largest emitter at present, the United States accounts for approximately
14% of total global CO; emissions.!!” “When U.S. CO; emissions are apportioned by end use,
transportation is the single leading source of U.S. emissions, causing over one-third of total CO2
emissions from fossil fuels (EPA 2018b).”!!® And light-duty vehicles account for approximately
60% of total United States CO, emissions from transportation.'!® That means United States
light-duty vehicles account for approximately 3% of total global emissions. While 3% may

16 gyailable at https://www.theicct.org/chart-library-passenger-vehicle-fuel-economy (last
visited Oct. 24, 2018).

" NTHSA DEIS at 5-8.
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sound small in the abstract, it is not when taken in context. By way of comparison, in 2014, the
United States light-duty vehicle fleet’s emissions:

e Exceeded the individual country share of global GHG emissions of all but the five
largest emitting nations (China, United States, India, Russia and Japan); and

e Exceeded the individual country share of global GHG emissions of major economies
such as Germany and Brazil.'?

Simply put, the light-duty vehicle sector in the United States is among the largest, and
most feasible to reduce, target for GHG emission reductions anywhere in the world. Leaving
these emissions on the table, as the Proposed Rollback’s preferred alternative would do, is to set
the global effort to address climate change back significantly, contrary to what EPA and NHTSA
would have us believe. It is equivalent to telling all but four or five nations in the world that
their share of global emissions is too small to matter. Nothing could be further from reality.

c. Limiting the Rise in Global Mean Surface Temperatures to
3.6°F (2°C) or Lower , or In Fact Any CO2 Stabilization Level
Being Considered, Requires a Continual Decline in New
Vehicle Emissions

In 2012, EPA, NHTSA, and CARB took a substantial and significant step, addressing the
problem of passenger cars and light-trucks’ contribution to climate change head on. The 9 years
of standards that EPA and CARB adopted—spanning MY 2017 to 2025—were intended to
accomplish:

e 5 years of annual reductions in GHG emissions per mile of 3.6% (cars) and 2.3%
(light trucks) (2017-2021), and

e 4 years of annual reductions in GHG emissions per mile of 4.4% per year for both
classes of vehicles (2022-2025).!2!

The end effect of the 2012 Clean Car Standards was to put the transportation sector on a
trajectory necessary for the United States to do its part to keep the rise in global mean

120 Compare States’ Appx. C-71, at 2-28, Inventory of U.S. Greenhouse Gas Emissions and
Sinks: 1990-2014, U.S. EPA, Apr. 15, 2016, available at
https://www.epa.gov/sites/production/files/2017-04/documents/us-ghg-inventory-2016-main-
text.pdf), and id. at C-72, List of Countries by 2014 GHG Emissions, available at
https://en.wikipedia.org/wiki/List_of countries_by_greenhouse gas_emissions (citing to World
Resources Institute CAIT Climate Data Explorer (available at http://cait2.wri.org/).

121 See States” Appx. C-79, at S-7, NHTSA 2012 FEIS.
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temperatures to below 3.6°F (2°C). EPA’s and NHTSA’s projected cumulative impacts'?? of the
Clean Cars Standards at the time included the following:

e A 22% to 34% reduction of light-duty vehicle GHG emissions by 2100;'?

e 38.6to 43.6 billion tons fewer GHG emissions from light-duty vehicles from
2017 to 2100;'

e A 3.5to 4 parts per million (PPM) reduction in atmospheric CO» concentration in
2100;'%

e A0.025t0 0.029°F (0.014 to 0.016°C) reduction in global mean temperature
increase in 2100;'%% and

e A 14.2-mpg increase in fuel economy in 2025 (above a no-action expectation of
34.5 mpg).'?’

It is important to note that while many of these data points project out to 2100, they do
not assume continued improvements in reducing GHG emissions post-2025 (or shortly
thereafter). But, experience has taught us that policy drivers and concurrent technology
development tend to sustain or accelerate further improvements, rather than coming to an abrupt
stop.'?® Thus, it would be wrong to conclude, for example, that a reduction of 0.025 to 0.029°F
is the limit of what can be achieved from light-duty vehicles for the remainder of this century.
Nor, as noted above, is the United States’ Clean Cars Program acting in isolation. It is part of a
suite of programs across 35 other countries, representing 80% of the global vehicles market.
Thus, the temperature-reduction effects of the United States’ leadership, resulting emission

122 The cumulative impact analysis “assumes overcompliance by some manufacturers through
MY 2025 and ongoing fuel economy improvements after MY 2025 with a No Action Alternative
under which there are no continued improvements in fuel economy after MY 2016.” See id. at
S-6. Other scenarios examined by NHTSA in 2012 (Analysis Al and A2 and B1 and B2) made
different assumptions about manufacturer behavior that produced slightly lower emissions
savings. Id. at S-5.

123 Id. at S-47.

124 Id. at 5-98.

125 1d. at S-47-48.

126 17

127 Id. at 2-13 (under Analyses A2 and B2).

128 See, e.g., John A. Alic, David C. Mowery, & Edward S. Rubin, U.S. Technology and
Innovative Policies: Lessons for Climate Change, 15-33 (November 2003), available at
http://www.c2es.org/publications/us-technology-and-innovation-policies-lessons-climate-
change; see also Linda Argote & Dennis Epple, Learning Curves in Manufacturing, 247 Science
920 (1990); Nicholas A. Ashford & Ralph P. Hall, The Importance of Regulation-induced
Innovation for Sustainable Development, 3 Sustainability 270 (2011).
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reductions, and ensuing decreases in global warming vehicles emitting less, act in concert with
the effects of other nations’ programs, compounding the effectiveness of these programs.

With the preferred alternative, EPA would devastate the targeted emissions reductions as
indicated in the table below.'?

Year Reduction -- Clean Cars | Preferred
Rule Alternative

2021 3.6% (cars) 0%
2.3% (light trucks)

2022 4.4% (both) 0%

2023 4.4% (both) 0%

2024 4.4% (both) 0%

2025 4.4% (both) 0%

2026 To be determined 0%

Although the data provided by EPA and NHTSA is both limited and skewed by the
fundamentally flawed models discussed in Section IILLE. below, the Agencies readily admit that
the Proposed Rollback will increase emissions of GHGs. NHTSA and EPA estimate that their
preferred alternative would increase national fuel consumption by a half million barrels per day,
or 2-3% of total daily consumption (83 Fed. Reg. at 42,986) and increase CO, emissions by
7,400 MMT by 2100 when compared to existing standards.!** Even alternative 7, the “most
stringent” alternative presented, is estimated by the Agencies to result in an increase of 1,800
MMT of CO; emissions when compared to existing standards.!*!

Indeed, NHTSA'’s discussion of the effect of the Proposed Rollback on GHG emissions
significantly understates the outcome. In order to assess the importance of vehicle emissions, it
helps to have a measuring stick. One of the ways in which scientists calculate and express what
it will take to hold the increase in temperatures to a certain level is using a “carbon budget.” The
carbon budget calculates the amount of cumulative GHG emissions from human activity (starting
in late 1800s) that provides a two-thirds chance of not exceeding a particular increase in global
mean temperatures. The budget is expressed either in billions or “gigatons” of carbon (GtCOy).

129 States’ Appx. C-79, at S-7, NHTSA 2012 FEIS.
130 NHTSA DEIS, S-18 and Appendix D-18.
131 Id.
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In 2018, the IPCC calculated that the world could emit no more than 420 further GtCO»
to retain a two-thirds chance of limiting the global average temperature increase to 1.5°C.!* The
IPCC further estimated that the budget is being depleted by approximately 42 GtCO, per year.
Thus, if global emissions continue at the current pace, the carbon budget will be exhausted in 10
years. Despite the drastic reductions necessary to achieve climate stabilization, the Agencies
have instead proposed an action that would increase CO> emissions by 8 billion tons between
2021 and 2026. Even assuming these emission estimates are accurate, the Proposed Rollback
constitutes a significant depletion of the remaining carbon budget.

The world does not have six years for major GHG emission sources like the United States
transportation sector to pause or even reverse needed reductions. Rather, as NHTSA
acknowledges: “[t]he emissions reductions necessary to keep global emissions within this carbon
budget could not be achieved solely with drastic reductions in emissions from the United States
passenger cars and light truck vehicle fleet, but would also require drastic reductions in all
United States sectors and from the rest of the developed and developing world.”!*® That is
precisely why the prior administration committed to putting the United States on a path to
decarbonization, reducing national GHG emissions to 17% below 2005 levels in 2020, and 26-
28% below 2005 levels by 2025.13* Many of our States have made their own deeper
commitments in recognition of what the science is telling us. Thus, for example: California has
committed in statute to reduce its emissions economy-wide by 40% below 1990 levels by 2030;
Massachusetts is mandated by statute to reduce its economy-wide emissions at least 80% below
1990 levels by 2050'%; New York State and New York City have committed to the Paris Climate
Agreement goals and to an 80% reduction in GHG emissions by 2050.!361%7

132 See States” Appx. C-2, at SPM-16, IPCC 1.5°C Summary for Policymakers.

133 NHTSA DEIS at 5-30. What NHTSA characterizes as “drastic” others identify as smart and
cost-saving. As the IPCC makes clear “[d]elaying additional mitigation increases mitigation
costs in the medium to long term. Many models could not limit /ike/y warming to below 2°C
over the 21 century relative to pre-industrial levels if additional mitigation were considerably
delayed.” States’ Appx. C-73, at 24, IPCC, Climate Change 2014 Synthesis Report, Summary
for Policymakers (emphasis in original).

134 See States’ Appx. C.-74, United States Nationally Determined Commitment (Mar. 31, 2015).
135 See Massachusetts Global Warming Solutions Act (“‘GWSA”), MASS. GEN. LAWS ch. 21N,
§§ 3(b), 4(a); See also Kain v. Mass. Dep’t Envtl. Prot., 474 Mass. 278, 287-88 (2016) (the
GWSA GHG emission reduction targets are state law mandates).

136 Gpp

https://www1.nyc.gov/assets/sustainability/downloads/pdf/publications/New%20Y ork%20City's
%20Roadmap%20t0%2080%20x%2050_Final.pdf ; see also
https://www1.nyc.gov/assets/sustainability/downloads/pdf/publications/Ipoint5 AligningN'Y Cwit
hParisAgrmtFORWEB.pdf.
https://www1.nyc.gov/assets/sustainability/downloads/pdf/publications/1point5AligningN'Y Cwit
hParisAgrmtFORWEB.pdf

137 See 2015 New York State Energy Plan, available at https:/energyplan.ny.gov/.
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C. The Proposed Rollback Will Increase Emissions of Criteria Pollutants and
Air Toxics, and Undermine State Implementation Plans

Under the Clean Air Act, EPA is required to establish National Ambient Air Quality
Standards (NAAQS) for six common air pollutants known as “criteria air pollutants:” carbon
monoxide (CO), nitrogen dioxide (NO2), ozone,'*® sulfur dioxide (SO2), lead, and particular
matter (PM).!* The NAAQS provide states with achievable goals to protect the health of their
residents from emissions of criteria air pollutants. The agencies claim that the Proposed
Rollback would not “noticeably impact net emissions of smog-forming or other criteria or toxic
air pollutants.” 83 Fed. Reg. at 42,996-98. Relying primarily on the CAFE model, the Agencies
base this conclusion on their air quality analysis of the Proposed Rollback, which accounts for
downstream emissions (i.e., emissions from vehicle tailpipes), upstream emissions (i.e.,
emissions associated with extracting, refining, and delivering fuel), and emissions associated
with increased vehicle miles traveled (VMT) from the rebound effect and from the scrappage
model.'*" As detailed in the CARB’s comments on the Proposed Rollback and the States’ and
Cities’ comments on the DEIS (which are incorporated by reference), by relying on flawed
modeling, NHTSA grossly underestimates the impact of the Proposed Rollback on criteria air
pollutants.

In order to evaluate how these flaws may impact the analysis, CARB ran the CAFE
model with a few corrected assumptions. '*! The table and figure below demonstrates the
significant difference in emission estimates by only partially correcting the inputs and
assumptions in the CAFE model:

Impact of Rollback Relative to Existing Standards NPRM' ‘ CARB Run
Lifetime Effects for All Pre-MY2030 Vehicles

Total Additional CO Emissions -6.0 MMT 0.1 MMT
Total Additional VOC Emissions -140 kMT 353 kMT
Total Additional NOx Emissions -190 kMT 169 kMT
Total Additional SO2 Emissions 71 kMT 72 kMT
Total Additional PM Emissions -4.4 kMT 13 kMT

138 Although vehicles do not directly emit ozone, it is created by a chemical reaction in the
presence of sunlight between nitrogen oxides (NOx) and volatile organic compounds (VOCs).
139

DEIS at 4-1.
140 The Agencies’ conclusions regarding rebound and scrappage are discussed in Section IILE.
below.
141 See CARB Comments, Section IX.
142 PRIA Table 10-83, p. 1282 for criteria pollutant emissions.

33



Total Additional Lifetime Criteria Pollutant Emissions
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As detailed in CARB’s comments on the Proposed Rollback, by partially correcting
assumptions and turning a flawed scrappage model off, the CAFE model demonstrates that the
Proposed Rollback will substantially increase cumulative emissions of the pollutants CO, VOC,
NOx, and PM when compared to existing standards. The Agencies’ understatement of emission
estimates is mostly a result of their unsupportable conclusion that the Proposed Rollback will
significantly decrease VMT and thus decrease downstream emissions from vehicle tailpipes.
But, in actuality, the Proposed Rollback will not decrease VMT and instead, the Proposed
Rollback will increase fuel consumption and thus increase “upstream’ emissions associated with
extracting, refining, and delivering fuel. Thus, contrary to the agencies assertions, the Proposed
Rollback will—quite “noticeably”—increase net emissions of criteria pollutants.

Further, these increases in emissions will undermine state implementation plans (SIPs).
A SIP is a federally enforceable plan that identifies how a state will attain and maintain national
ambient air quality standards (NAAQS). SIPs must identify both the magnitude of reductions
needed and the actions necessary to achieve those reductions in order to meet NAAQS. SIPs
also include a demonstration that the area: will make reasonable further progress toward
attainment, is implementing reasonably available control technology on all major sources, has a
program in place to address emissions from new stationary sources, and meets transportation
conformity requirements. An increase in upstream emissions from fuel consumption will have
dire implications for states striving to comply with SIPs. For example, in areas such as the South
Coast air basin in California, CARB has estimated that the Proposed Rollback would create an
additional 1.24 tons per day of NOx emissions.'** Because of SIP commitments for federal
ozone standards, that increase would have to be offset by reducing emissions from mobile
sources, which would require working into the region’s fleet 1.3 million more fuel-efficient
vehicles, or 1 million more zero emission vehicles.!** And yet, via the Proposed Rollback, the

143 CARB Comments Section VII.
144 Id
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agencies seek to yank away tools that states, including California, need to get those additional
fuel-efficient and zero-emission vehicles into the fleet.

Further, as addressed in the States and Cities comments on the DEIS, the agencies have
failed to meet the general conformity requirements under the Clean Air Act. “[A] conformity
determination is required where a federal action would result in total direct and indirect
emissions of a criteria pollutant or precursor originating in nonattainment or maintenance areas
....7 40 C.F.R. § 93.153(b). Here, the Agencies assert that the General Conformity Rule does
not apply because the Proposed Rollback will not cause any direct or indirect emissions within
the meaning of the rule.!*> Contrary to the Agencies’ assertions, a conformity determination is
required. First, an increase in criteria pollutant emissions is reasonably foreseeable because the
agencies quantified those emissions within the rulemaking process. Second, the Agencies can
practically control the emissions because they possess ultimate regulatory authority over
standards that govern vehicle operation (the activity that directly causes the emissions).
NHTSA'’s argument that it cannot control how consumers behave (including what vehicles they
purchase), or which technologies auto manufacturers decide to use, is baseless. In support of the
Proposed Rollback, NHTSA provides projections of future emissions that are founded on
assumptions—albeit flawed assumptions—regarding consumer behavior and technological
advancement. This belies any argument that future consumer behavior and fuel economy
technology are too uncertain to rely upon. NHTSA acknowledges that future emissions are
reasonably foreseeable because the underlying activity is not so uncertain as to prevent
reasonable future emissions calculations. Finally, the Agencies maintain continuing program
responsibility for the emissions because they retain the authority to revise their standards in a
way that affects future emission levels. Because the proposed action would result in indirect
emissions, the agencies must perform a conformity determination for the nonattainment areas
where those indirect emissions exceed the limits prescribed by the Clean Air Act’s General
Conformity Rule. 40 C.F.R. § 93.153(b).

III. THE PROPOSED ROLLBACK IS UNLAWFUL

EPA’s and NHTSA’s Proposal to hastily and aggressively roll back the GHG emission
reductions and fuel economy standards for MY 2021-2026 light-duty vehicles violates the law in
multiple ways. To begin with, the Agencies are running their rulemaking in a manner that fails
to comply with the Administrative Procedure Act—failing to fully disclose the data and
assumptions on which they have relied in modeling costs and emissions, and denying requests
from Congress, States and Cities, and automobile industry representatives for a reasonable
extension of time to comment. Further, the Agencies’ Proposal contravenes their mandates from
Congress under the Clean Air Act and EPCA—two landmark statutes that tasked EPA and
NHTSA with weighty responsibilities to protect the public from air pollution and to conserve
energy. The Agencies’ reinterpretation of those mandates in ways that allow for no incremental
improvement in GHG emission reductions or fuel-economy for a period of six years is not
credible. Nor have the Agencies provided the “good reasons” required for their reversal of
position on factual, technical, or legal issues. This, and their many implausible and
unsupportable claims regarding the purported compliance costs, safety impacts, and societal
costs of the existing standards, along with their consistent failure to consider evidence that runs

145 DEIS at 4-14 and 4-15.
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counter to their objective, renders the Proposed Rollback arbitrary and capricious. Below, we
discuss why the Agencies’ Proposal is unlawful.

A. The Applicable Legal Standards

An agency’s interpretation of a statute it administers is often reviewed under the
framework articulated in Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984). Under that two-
step framework, if Congress has spoken directly to the “precise question at issue,” then an
administrative agency must give effect to Congress’s “unambiguously expressed intent.” Id. at
842-43. Under Chevron step one, courts “must reject administrative constructions which are
contrary to clear congressional intent.” /d. at 843 n.9. However, “if the statute is silent or
ambiguous with respect to the specific issue,” under Chevron step two, “reasonable” agency
interpretations “are given controlling weight unless they are arbitrary, capricious, or manifestly
contrary to the statute.” Id. at 843. At Chevron step two, courts look to “whether the [agency]
has reasonably explained how the permissible interpretation it chose is ‘rationally related to the
goals of the statute.”” Good Fortune Shipping SA v. Comm’r of Internal Revenue Serv., 897 F.3d
256,261 (D.C. Cir. 2018) (internal quotations omitted). Courts may also consider whether an
agency has departed from past practice. See Northpoint Tech., Ltd. v. FCC, 412 F.3d 145, 156
(D.C. Cir. 2005) (“A statutory interpretation ... that results from an unexplained departure from
prior [agency] policy and practice is not a reasonable one.”). Chevron’s two-step framework
does not apply to all agency interpretations, however. See United States v. Mead Corp., 533 U.S.
218, 226-27 (2001).

Other aspects of agency actions, which do not involve statutory interpretation, are
reviewed under the familiar standard from the Administrative Procedure Act: a “reviewing court
shall ... hold unlawful and set aside” agency action found to be “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706. Accordingly, an
administrative agency must give adequate reasons for its decisions, and “must examine the
relevant data and articulate a satisfactory explanation for its action including a rational
connection between the facts found and the choice made.” Motor Vehicle Mfrs. Ass’n of U.S.,
Inc. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983) (“State Farm™). An
agency action is arbitrary and capricious under the Administrative Procedure Act where, inter
alia, the agency (i) has relied on factors which Congress has not intended it to consider; (ii)
entirely failed to consider an important aspect of the problem; (ii1) offered an explanation for its
decision that runs counter to the evidence before the agency; or (iv) is so implausible that it
could not be ascribed to a difference of view or the product of agency expertise. /d.

If an agency reverses course on a prior policy, it is “obligated to supply a reasoned
analysis for the change.” State Farm, 463 U.S. at 42. Further, an agency must “display
awareness that it is changing position,” show that “there are good reasons” for the reversal, and
demonstrate that its new policy is “permissible under the statute.” F.C.C. v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009) (“Fox). An agency must “provide a more detailed
justification than what would suffice for a new policy created on a blank slate” when “its new
policy rests upon factual findings that contradict those which underlay its prior policy.” Id.
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B. The Agencies’ Proposed Rollback Suffers from a Lack of Transparency
and Violates Numerous Important Procedural Requirements

The Agencies’ effort to roll back the vehicle standards has suffered from a surfeit of
significant procedural flaws and a lack of transparency that have infected the process from the
start. These violations began with EPA’s revised final determination, which disregarded the
extensive record assembled by EPA, NHTSA and CARB for the Mid-Term Evaluation (“MTE”),
failed to disclose to the public the purported body of “new” information on which EPA relied,
and deferred several of the findings required by EPA’s own regulation, instead claiming that
EPA would belatedly fill in any gaps during the rollback rulemaking process. When EPA and
NHTSA issued their Proposed Rollback, the Agencies failed to disclose critical technical
information and modeling specifications necessary to adequately inform the public about the
Agencies’ analyses, assumptions and conclusions, and enable the public to provide informed
responses. Despite CARB’s September 11, 2018 letter to EPA and NHTSA specifically
identifying and requesting the missing information, the Federal Agencies failed to provide the
missing information until six weeks after CARB sent its request and only three days before the
close of public comment. In some cases, the Agencies failed to provide the missing information
at all. EPA and NHTSA compounded these serious procedural omissions when they refused a
request by eighteen States to extend the comment period on the Proposed Rollback by an
additional 60 days. The Agencies refused similar requests for an extension from CARB, 32
United States Senators, municipalities and government organizations, numerous environmental
organizations, a vehicle manufacturers group, other industry groups, and other stakeholders.
The Agencies’ numerous violations render the entire rulemaking arbitrary and capricious and
unlawful, and the Agencies cannot lawfully finalize any rule until these violations are cured.

1.  EPA’s Revised Determination Was Arbitrary and Capricious and
Contrary to Law

As EPA and NHTSA have acknowledged, the Proposed Rollback is predicated, at least in
part, on EPA’s finding in its April 13, 2018 revised final determination that the current model
year 2022-2025 GHG standards are “not appropriate” and “should be revised.” 83 Fed. Reg.
16,077 (Apr. 13, 2018) (the “Revised Determination”); see also 83 Fed. Reg. at 42,988
(recounting that, following EPA’s original January 2017 final determination, “EPA has since
concluded ... that those standards are no longer appropriate” and “[t]he proposed SAFE Vehicle
Rule begins the rulemaking process for both agencies to establish new standards for MY's 2022-
2025 passenger cars and light trucks.”). As explained below, however, EPA’s Revised
Determination violated its own regulations and was manifestly arbitrary and capricious and
contrary to law. Accordingly, any reliance on the Revised Determination as part of the Proposed
Rollback is misplaced, and EPA and NHTSA still must satisfy all of the requirements in the
Administrative Procedure Act required when—as is proposed here—an agency reverses course.
Fox Television, 556 U.S. at 515-16; Encino Motorcars, LLC v. Navarro, 136 S.Ct. 2117, 2126
(2016).

a. The Mid-Term Evaluation

In the 2012 Rule, EPA committed to performing a comprehensive mid-term evaluation of
the model year 2022-2025 GHG standards. 77 Fed. Reg. at 62,784. EPA intended this process
to be “collaborative ... and transparent,” id. at 62,964, and “as robust and comprehensive as that
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in the original setting of the [model year] 2017-2025 standards,” id. EPA committed to basing
its decision to retain or revise the standards upon detailed findings on an enumerated list of
factors. 40 C.F.R. § 86.1818-12(h). The agency pledged “to conduct the mid-term evaluation in
close coordination with [CARB].” 1d.; see also id. at 62,785 (stressing importance of CARB’s
role).

The foundation of the MTE was the July 2016 draft Technical Assessment Report
(“TAR”) prepared jointly by EPA, NHTSA and CARB. 77 Fed. Reg. 62,784. The TAR was
intended to allow EPA “to examine afresh the issues and, in doing so, conduct similar analyses
and projections as those considered in the ... rulemaking” originally establishing the standards.
Id. at 62,965. Importantly, EPA agreed to make its assumptions and modeling “available to the
public to the extent consistent with law,” id. at 62,964, and release the TAR for public comment
before issuing its determination. 40 C.F.R. § 86.1818-12(h)(2). EPA bound itself to making its
final determination based upon the findings and analysis in the TAR and on public comment
thereon. /d.

In July 2016, after nearly four years of work and hundreds of inter-agency and
stakeholder meetings, EPA, NHTSA and CARB issued the TAR.!#¢ This 1,217-page document
assembled data and analysis from a “wide range of sources” including “research projects
initiated by the agencies, input from stakeholders, and information from technical conferences,
published literature, and studies published by various organizations,” including a National
Academy of Sciences study “purposely timed to inform the Mid-Term evaluation.”'*’ For its
part, EPA performed “a major research benchmarking program for advance engine and
transmission technologies,” and studies utilizing the agency’s emissions model.'*® NHTSA and
CARB also contributed original research.!*’ Based on this extensive body of research, the TAR
concluded that “a wider range of technologies exist[s] for manufacturers to use to meet the
[model year] 2022-2025 standards, and at costs that are similar or lower than those projected” in
2012.1%% EPA subsequently issued a 719-page Technical Support Document that accompanied
its November 2016 Proposed Determination and provided additional technical information.'>!

After inviting two rounds of public comments, and performing a detailed review of the
record embodied in the TAR and the Technical Support Document as well as the hundreds of
thousands of comments it received, EPA issued a final determination in January 2017 in which it
concluded that “the record clearly establishes that, in light of technologies available today and
[projected] improvements, it will be practical and feasible for automakers to meet the [model
year] 2022-2025 standards at reasonable cost that will achieve the significant [greenhouse gas]

146 See States” Appx. C-40, TAR.

Y7 1d. at 2-2, 2-4.

148 Id. at 2-2 to 2-3.

199 1d. at 2-3 to 2-10.

130 1d. at ES-2.

151 States’ Appx. C-41, EPA, Proposed Determination on the Appropriateness of the Model Year
2022-2025 Light-Duty Vehicle Greenhouse Gas Emissions Standards under the Midterm
Evaluation — Technical Support Document.
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emissions reduction goals of the program.”!>?> Accordingly, EPA determined that the model year
2022-2025 standards remained “appropriate under section 202(a)(1) of the Clean Air Act.”!>
EPA’s Science Advisory Board reviewed the 2017 Determination and concluded that the
determination was well supported by extensive technological analyses and demonstrated the
ability of manufacturers to comply with the existing standards.'>*

Following the change in administration and agency leadership, however, EPA did an
about-face. In March 2017, EPA and NHTSA announced that EPA planned to reconsider the
2017 Determination. 82 Fed. Reg. 14,671 (Mar. 22, 2017). In August 2017, EPA reopened
public comment on the 2017 Determination and promised that its reconsideration would be
“conducted in accordance with the regulations EPA established for the Mid-Term Evaluation.”
82 Fed. Reg. 39,552, 39,553 (Aug. 21, 2017). However, EPA stated that it was not reopening
comment on the TAR, which was the document upon which EPA was required to base its MTE
determination. /d.; see 40 C.F.R. § 86.1818-12(h)(2). On April 13, 2018, EPA published a
cursory 11-page decision that withdrew and summarily reversed its 2017 Determination, and
instead “conclud[ed] that the standards are not appropriate” and “should be revised.” 83 Fed.
Reg. 16,077 (Apr. 13, 2018). EPA asserted that a “significant record” of new information
“developed since the January 2017 Determination” led the agency to reverse course. 83 Fed.
Reg. at 16,078. EPA had not previously disclosed this record to the public, and—unlike its
previous practice—EPA did not issue a technical document in support of its determination or
provide a response to the public comment it received. Instead, based on a few, scattered pieces
of information, most of which were provided by two industry groups during the additional public
comment period, and none of which rebutted the massive record EPA had compiled in the TAR
and the Technical Support Document, EPA concluded that the existing standards “present
challenges for auto manufacturers due to feasibility and practicability,” raise “potential
concerns” about safety, and would increase consumer costs. /d. These conclusions were directly
at odds with the voluminous evidence EPA had already assembled, but the agency did not even
attempt to reconcile its new position with the existing record. EPA also unlawfully ignored the
requirement in the regulation governing the MTE process that EPA set forth in detail its
assessment of specific factors—a process that would have required the agency to confront the
record—and instead stated that it was deferring several such assessments to the rulemaking it
would undertake with NHTSA to revise the standards.

Seventeen states, the District of Columbia, several environmental organizations and two
groups of industry petitioners filed petitions challenging the Revised Determination. See
California v. EPA, D.C. Ct. of Appeals Case No. 18-1114 and consolidated cases. This litigation
is still pending.

152 States” Appx. C-39, EPA, Final Determination on the Appropriateness of the Model Year
2022-2025 Light-Duty Vehicle Greenhouse Gas Emissions Standards under the Midterm
Evaluation (“2017 Determination™) at 29.

13 1d. at 1.

154 States’ Appx. C-68, Alison Cullen, Chair SAB Work Group on EPA Planned Actions for
SAB Consideration of the Underlying Science, Memo to Members of the Chartered SAB and
SAB Liaisons re “Preparations for Chartered Science Advisory Board (SAB) Discussions of
EPA Planned Agency Actions and their Supporting Science in the Fall 2017 Regulatory
Agenda,” dated May 18, 2018 at B-21 to B-22.
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b.  The Revised Determination Is Arbitrary and Capricious and
Contrary to Law

For several reasons, the Revised Determination is arbitrary and capricious and contrary to
law.

First, in its Revised Determination, EPA failed to allow the public to review and
comment on the specific information on which it relied in determining that the current GHG
standards for model year 2022-2025 vehicles are no longer appropriate. EPA claimed that it
based its reversal on a “significant record” of new information “developed since the January
2017 Determination” that purportedly led the agency to reverse course. 83 Fed. Reg. 16,078. It
is not clear whether EPA identified the entirety of this “significant record” in its Revised
Determination, but if it did, the new record consists of a scant few data points, most of which
were provided to the agency by two vehicle manufacturer groups and very little of which was
actually new. In either case, the decisive technical “record” was not disclosed to the public until
EPA had already made its determination, thus directly violating the requirements in the MTE
regulation that the “appropriateness” determination be based on a draft TAR that was made
available to the public well in advance of that determination, and on which the public would
have the opportunity to comment.!> 40 C.F.R. § 86.1818-12(h)(2). Instead, in the Revised
Determination, EPA disregarded the TAR and relied on allegedly new information on which the
public had no opportunity to comment. The MTE regulatory requirements reflected EPA and
NHTSA’s commitment in the 2012 final rule to a transparent process, one in which the Agencies
would make their assumptions and modeling “available to the public to the extent consistent with
the law” and allow ““appropriate peer review of [the] underlying analysis.” 77 Fed. Reg. at
62,964. The Revised Determination, and its process, did not satisfy these requirements or fulfill
EPA’s commitment to transparency.

In contrast, prior to issuing its 2017 Determination, EPA demonstrably satisfied these
requirements for transparency—the agency published the TAR, took public comment on the
TAR, issued a detailed Proposed Determination accompanied by a second technical document
that totaled over 700 pages, and took an additional round of public comment, all before issuing
its determination that the existing standards remained appropriate. The public was fully
informed of the technical basis for EPA’s decision at every step and was given multiple
opportunities to participate in the process. The following year, and contrary to EPA’s stated
commitment that it would conduct its reconsideration “in accordance with the regulations EPA
established for the Mid-Term Evaluation,” 82 Fed. Reg. at 39,553, when EPA reversed course
and issued a new determination that the standards were no longer appropriate and must be
revised, it did so in a summary manner without allowing the public the opportunity to review and
comment on the decisive “new” record on which EPA based its reversal.

155 Although the industry comments were posted online, they were submitted at the end of the
comment period, and it was impossible for the public to review and respond to them prior to the
close of comments. Moreover, EPA’s reconsideration generated tens of thousands of public
comments, and the public could not know which information EPA would rely upon to justify its
reversal until the agency published its Revised Determination. Indeed, it still is unclear whether
EPA disclosed the entirety of the “new” record on which it based its reversal.
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Second, EPA failed to make several of the findings required by its own MTE regulation.
That regulation enumerated a list of eight specific factors that EPA was required to analyze when
making its final determination, and it further required EPA to “set forth in detail the bases for the
determination.” 40 C.F.R. § 86.1818-12(h)(1), (4). In its November 2016 Proposed
Determination and its 2017 Determination, EPA carefully analyzed these factors in light of the
findings and analyses in the TAR and the Technical Support Document and made definitive
findings. By contrast, EPA’s Revised Determination contains little, or no, actual analysis of the
factors, instead stating repeatedly that there is “uncertainty” regarding many of the them, and
therefore that those factors should be “more thoroughly assessed” during a subsequent
rulemaking phase. See, e.g., 83 Fed. Reg. at 16,082, 16,083, 16,085, 16,086. EPA’s decision to
defer any genuine analysis of the eight factors until a subsequent rulemaking directly
contravenes the structure and requirements established in the 2012 final rule and EPA’s MTE
regulation, which required EPA to make a determination by no later than April 1, 2018 and
simultaneously provide a detailed explanation of its bases for doing so.

Third, the Revised Determination largely ignored the findings and analysis in the TAR
and in the Technical Support Document. Indeed, the Revised Determination did not even
purport to be based upon the TAR, as required by the MTE regulation. 40 C.F.R. § 86.1818-
12(h)(1). The Revised Determination referenced the TAR only seven times, and in none of those
instances did it address or meaningfully consider any of the specific findings and analyses
contained in the TAR.

Fourth, the Revised Determination’s failure to provide the “reasoned explanation”
required under the Administrative Procedure Act is especially glaring “in light of the [agency’s]
change in position and significant reliance interests involved.” Encino Motorcars, 136 S.Ct.
2117 at 2126. Instead, EPA alluded to a few pieces of “new” data to justify its claim that
uncertainty existed regarding the appropriateness of the existing standards, but it never weighed
these slim pieces of information against the robust findings and analysis contained in the existing
record, and in some cases EPA blatantly ignored the fact that the information on which it relied
had actually been considered and analyzed in the TAR and the 2017 Determination. For
example, the Revised Determination places much weight on EPA’s claim that gas prices had
fallen more than anticipated, but the TAR and the 2017 Determination had analyzed the existing
standards under various fuel price scenarios—including scenarios with substantially lower fuel
prices—and it still determined that the existing standards remained appropriate.'*® Similarly, the
Revised Determination claimed that sales of electric vehicles had recently fallen, but this claim
entirely disregards the fact that the 2017 Determination had based its appropriateness finding on
analysis in the TAR that market penetration of electric vehicles would remain low for many
years and that vehicle manufacturers could meet the existing model year 2022-2025 standards
predominantly using advanced gasoline vehicle technologies.!”” EPA’s utter failure to test its
new assumptions against the evidence it already had compiled further demonstrates that its

156 States’ Appx. C-39, 2017 Final Determination at 5; States’ Appx. C-40, TAR at 112-36 to 12-
41, 12-62 to 12-64, 12-69 to 12-73, 12-77 to 12-79, 13-90, 13-104.
157 States’ Appx. C-39, 2017 Final Determination at 3-4; States’ Appx. C-40, TAR at ES-2.
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Revised Determination was arbitrary and capricious, and it strongly suggests that the result was
preordained and not based on rational agency decision-making.'>

In sum, EPA’s Revised Determination is arbitrary and capricious and should be
withdrawn or set aside. In light of EPA’s failure to adequately engage with the TAR, the
November 2016 Technical Support Document and the rest of the record before EPA at the time it
issued its Revised Determination, it is critically important that EPA and NHTSA ensure that any
action it now takes regarding the vehicle standards fully take into account this record and EPA’s
2017 Determination. In accordance with that record, the Agencies should withdraw the
Proposed Rollback and return to the course charted by EPA’s decision in the 2017
Determination.

2.  The Agencies Failed to Provide Critical Pieces of Information on
Which They Relied for the Proposed Rollback and Have Failed to
Timely Cure this Omission

EPA’s failure to identify and disclose the data on which it relied for the Revised
Determination was compounded when EPA and NHTSA omitted several critical pieces of data
and information from their August 24, 2018 rollout of the Proposed Rollback and its
accompanying documents. On September 11, 2018, CARB sent a letter to the Agencies
identifying a dozen categories of missing information as well as places where the Proposed
Rollback cited conflicting information and needed clarification. See Letter from Ellen M. Peter
to Andrew K. Wheeler and Heidi King, dated September 11, 2018 (Docket ID: EPA-HQ-OAR-
2018-0283)."%° Given that the Agencies expressly cite or otherwise rely on this information in
their Proposed Rollback, it is inexcusable that they did not disclose it at the time they published
the Proposed Rollback or, at a minimum, promptly after CARB sent its September 11, 2018
request. Instead, the Agencies waited to respond to CARB’s request until October 23, 2018, six
weeks after CARB submitted its request and only three days before the end of the comment
period.'®® The Agencies’ egregious and unexplained delay in providing a response has
effectively deprived CARB, the States and other stakeholders of the opportunity to meaningfully
analyze the missing information and incorporate it into their review and analysis of the Proposed

158 Moreover, the “new” data concerning electric vehicle sales was inaccurate. Beginning in
mid-2016, electric vehicle sales rebounded and have continued to grow throughout the second
half of 2016 and all of 2017 and 2018. For example, domestic sales of plug-in electric vehicles
for September 2018 totaled 44,589 vehicles, a 22% increase over the previous month’s figure
(36,380), and more than double the number sold in September 2017. See States’ Appx. C-136 &
C-179; see also Inside EVs, “Monthly Plug-In Sales Scorecard” at
https://insideevs.com/monthly-plug-in-sales-scorecard/. Total electric vehicle sales for 2018 are
on track to top 366,000 vehicles, an 80% increase over 2017, and nearly the number projected
for 2021 in the TAR. See id.; States Appx. C-40, TAR at 4-38.

159 See also Letter from Eighteen States to Andrew K. Wheeler and Heidi King, dated August 27,
2018 (Docket ID EPA-HQ-OAR-2018-0283-0792), at n. 3 (referencing missing information).

190 States Appx. C-81, Letter from Andrew J. DiMarsico to Ellen Peter, dated October 23, 2018
(“NHTSA Letter”); States Appx. C-82, Letter from John Shoaff to Ellen Peter, dated October 23,
2018 (“EPA Letter”).
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Rollback. The States have not had the opportunity to fully analyze the information that the
Agencies have provided to ensure that it fully addresses the corresponding portions of CARB’s
request. The Agencies’ conduct—especially when coupled with their refusal to grant a
reasonable extension of the comment period, as discussed below—renders the entire rulemaking
arbitrary and capricious under the Clean Air Act and the Administrative Procedure Act.

Moreover, in several cases the Agencies still have refused to provide the information
requested directly. For example, NHTSA directed CARB to contact the Department of Energy’s
Argonne National Laboratories (“ANL”) to obtain a copy of the BatPaC version 3.0 model used
by NHTSA to estimate battery costs.'®! Similarly, the Agencies directed CARB to contact IHS
Markit to purchase the National Vehicle Population Profile datasets they used in preparing the
Proposed Rollback, as well as the data NHTSA used to derive its new statistical model for
fatality rates.'®? It is patently infeasible for CARB and the States to contact ANL, IHS Markit, or
other third party sources at the last minute, attempt to obtain the BatPaC model, vehicle datasets,
and other information, use this information to review the Agencies’ analyses, and prepare
informed technical comments, and do all of this in the time remaining before the deadline to
submit comments—i.e., within three days. The Agencies’ failure to provide timely information
about third party sources and otherwise facilitate the availability of the information they have
relied upon in their Proposed Rollback further renders the rulemaking arbitrary and capricious.

In additional instances, the Agencies have refused to provide critical information at all.
For example, in EPA’s response, the agency states that it “is reviewing records that may be
responsive to [CARB’s] request to determine whether they are appropriate for production, or
whether they should be withheld pursuant to statutory exemptions to disclosure.”'®* Similarly,
with respect to NHTSA’s analysis of fatalities related to mass reduction, NHTSA responded that
it “intends” to publish a technical summary of the logistic regression analysis and its results “in
the near future” and also “intends” to publish the report describing the methodological process
by which its results were derived at some undisclosed later date.!®* On that basis, NHTSA’s staff
counsel stated “I am withholding these records as exempt from the statutory disclosure
requirement” because they “contain[] information related to pre-decisional agency deliberation,
opinions or recommendations.”'®® It is arbitrary and capricious and contrary to law for the
Agencies to use exceptions to the Freedom of Information Act as a shield to hide information
from the public that the Agencies are relying on as part of the basis for their rulemaking, and to
thereby deprive the public of the opportunity to meaningfully participate in the notice and
comment process.

It is also not clear whether the Agencies’ belated and partial response to CARB’s request
was made available to other stakeholders and interested parties, and thus whether those parties
were granted even the untenably constrained opportunity given to CARB and the States to
review the Agencies’ response.

1ol States Appx. C-81 (NHTSA Letter), at 1.
12 [d. at 2-3, 6.

163 States Appx. C-82 (EPA Letter), at 1.

164 States Appx. C-81 (NHTSA Letter), at 6.
165 Id
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EPA and NHTSA’s failure to publicly disclose all of the missing information in a timely
manner so that CARB, the States and other members of the public could meaningfully evaluate
the Agencies’ modeling, analyses and assumptions and provide informed comments before the
close of the comment period constitutes a “serious procedural error.” Conn. Light Power Co. v.
Nuclear Regulatory Comm’n, 673 F.2d 525, 530-31 (D.C. Cir. 1982). The Administrative
Procedure Act requires that an agency disclose to the public the technical studies and data upon
which it relies in its rulemaking. 42 U.S.C. § 7607(d)(3) (notice of proposed rulemaking shall
include “the factual data upon which the proposed rule is based; [and] the methodology used in
obtaining and in analyzing the data”); see also Chamber of Commerce v. SEC, 443 F.3d 890, 899
(D.C. Cir. 2006) (explaining requirement). The Clean Air Act contains the same requirement.
See 42 U.S.C. § 7607(d)(3) (requiring EPA to provide notice in a proposed rule of “the factual
data on which the proposed rule is based,” “the methodology used in obtaining the data and in
analyzing the data,” and the “major ... policy considerations underlying the proposed rule”).
Absent such disclosure, the public’s ability to participate in the rulemaking process is
significantly undermined. Public notice of, and comment regarding, such technical analysis are
the “safety valves in the use of ... sophisticated methodology.” American Radio Relay League,
Inc.v. F.C.C., 524 F.3d 227, 236 (D.C. Cir. 2008), quoting Sierra Club v. Costle, 657 F.2d 298,
334 (D.C. Cir. 1981). As the D.C. Circuit has made clear, the disclosure of such technical
information is a key requirement of the Administrative Procedure Act:

By requiring the ‘most critical factual material’ used by the agency be subjected
to informed comment, the [ Administrative Procedure Act] provides a procedural
device to ensure that agency regulations are tested through exposure to public
comment, to afford affected parties an opportunity to present comment and
evidence to support their positions, and thereby to enhance the quality of judicial
review.

Chamber of Commerce, 443 F.3d at 900. EPA and NHTSA have flouted these requirements and
impermissibly interfered with the public’s ability to “test” the analysis and reasoning underlying
the Proposed Rollback. Despite CARB’s prompt request made shortly after the issuance of the
Proposed Rollback, EPA and NHTSA refused to afford CARB, the States and the other
stakeholders with timely access to critical technical data upon which the Agencies relied in this
rulemaking. The Agencies’ failure to respond to CARB’s request is especially egregious given
EPA and NHTSA’s commitments to collaborate with CARB on the MTE and any potential
revision of the standards. 77 Fed. Reg. at 62,624, 62,632, 62,784-85. The Agencies’ omissions
render the entire rulemaking process arbitrary and capricious and contrary to law. The States
hereby request that EPA and NHTSA immediately cure this defect, provide all of the information
requested by CARB, and, following that, reopen the comment period for an additional 60 days to
allow the States, CARB and others the opportunity to provide additional comments once they
have reviewed and analyzed the missing technical information.

3.  The Agencies’ Delay in Releasing the Transcripts from Public
Hearings Violated Procedural Norms and Demonstrated a Lack of
Transparency

The Agencies continued to contravene procedural norms and acted without transparency
when they inexplicably held back for weeks the transcripts from the three public hearings they
held in connection with the Proposed Rollback. Those hearings took place on September 24, 25,
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and 26, 2018. On September 24, 2018, a representative of the California Attorney General’s
Office requested copies of the transcripts during the hearing in Fresno, California, speaking to
staff from NHTSA and providing contact information to the court reporters. This request was
subsequently confirmed in email correspondence with NHTSA.

The transcripts were certified by the reporters on September 26, 2018 (Pittsburgh
hearing), September 27, 2018 (Dearborn hearing), and October 1, 2018 (Fresno hearing), and
further review of the transcripts and their metadata indicates that the transcripts were provided to
the Agencies by no later than October 1, 2018. Yet the Agencies waited more than three
weeks—until October 25, 2018—to post the transcripts to the rulemaking docket.

As a result, the States and other members of the public have had only a single day to
review over 800 pages of transcripts, which contain valuable testimony that could have led to
additional factual research and legal analysis for comments, as well as the submission of
additional record materials—which is the legal reason why the Agencies were required to hold
the record of these hearings open for 30 days. The only explanation the Agencies offered in
response to earlier requests for the transcripts was a vague reference to Agency review. But the
court reporters’ certification occurred within days of the hearings, and there is no indication
either in the posted transcripts, their metadata or in the docket of the Agency requesting any
corrections or modifications of any of the transcripts. Their conduct provides another example
of a lack of transparency and a disregard for public participation that has attended this entire
rulemaking process.

4. EPA Prejudiced the States, CARB, and Numerous Other
Stakeholders by Denying Requests to Extend the Comment Period
on the Proposed Rollback

On August 27, 2018, eighteen States sent a letter to EPA and NHTSA explaining that,
given the breadth, complexity and novelty of the issues raised in the Proposed Rollback, the
voluminous but nonetheless incomplete materials accompanying it, and the profound effects the
rule would have on the public health and the environment, the States were requesting that the
Agencies extend the comment period by 60 days. Such an extension would have been consistent
with the Agencies’ past practice when dealing with rulemakings of similar significance, scope,
and complexity. An extension was particularly necessary in light of the missing data and
information identified by CARB.

EPA and NHTSA received seventeen other requests for an extension of the public
comment period from a variety of agencies, municipalities, government organizations,
environmental groups, industry groups (including the Alliance of Automobile Manufacturers)
and 32 United States Senators. Every single one of these letters requested at least a 60-day
extension of the comment period. On September 21, 2018, the Agencies issued a letter
extending the public comment period by a mere three days to accommodate the requirement of
42 U.S.C. § 7607(d)(5) (EPA must keep record of oral presentation open for thirty days
following presentation). The Agencies justified their refusal to grant a longer extension with the
assertion that the vehicle manufacturers “will need maximum lead time to respond to the final
rule.” However, this claim is firmly rebutted by the fact that automakers themselves—through
the Alliance of Automobile Manufacturers—requested a 60-day extension of the public comment
period for many of the same reasons listed in the States’ August 27, 2018 letter. Thus, the
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Agencies’ refusal to allow a meaningful extension of the public comment period was unjustified
and erroneous, and is an additional basis for concluding that the rulemaking is arbitrary and
capricious.

5.  NHTSA’s 15-Page Limit on Public Comment Violates the
Administrative Procedure Act and the States’ Due Process Rights

In the Proposed Rollback, NHTSA stated that it is imposing a 15-page limit for
comments on the Proposed Rollback, but that the page limit does not apply to “necessary
attachments.” 83 Fed. Reg. at 43,470 (citing 49 C.F.R. 553.21). EPA has not imposed any such
limit. To comply with NHTSA’s instructions, the States’ have summarized their comments in a
cover letter that conforms to NHTSA’s limitation, and are attaching a more detailed explanation
of their comments along with other supporting material. To avoid any ambiguity, however, the
Agencies must consider the entirety of the States’ comments, including the cover letter and all of
the attachments. See 5 U.S.C. § 553(c).

To the extent that either or both of the Agencies fail to consider the States’ comments in
their entirety, such failure would violate the Administrative Procedure Act as well as the States’
due process rights. There is simply no basis in the Administrative Procedure Act or elsewhere
for NHTSA (or EPA) to impose a page limitation on the States’ comments. NHTSA’s page limit
is an arbitrary and capricious and unlawful constraint on the ability of the public to participate in
this rulemaking and to submit “written data, views, or arguments” to the Agencies for
consideration. 5 U.S.C. § 553(¢c). This is especially so here in light of (1) the many complex
technical and legal issues addressed in the Proposed Rollback; (2) the significant impact that
changes to the federal GHG and fuel economy standards and California’s waiver would have on
the States, including on their ability to achieve their environmental mandates and/or targets; and
(3) the voluminous amount of data and other information issued by the Agencies in connection
with the Proposed Rollback.

6. The Agencies’ Process Fails to Comply with Multiple Executive
Orders

As a separate but related matter, EPA and NHTSA baldly assert that they complied with
Executive Order 13132 regarding federalism. 83 Fed. Reg. at 43,476. However, California and
the Section 177 States dispute that the Agencies consulted with any of them on this preemption
proposal and/or that the Agencies complied with the Executive Order in any other fashion. The
Agencies’ failure to provide any explanation of how it complied with the Executive Order, or to
identify any documents that would provide evidence of the asserted compliance, further deprives
Section 177 States and other stakeholders of an adequate opportunity to understand and comment
on the proposal. For these reasons as well, the Agencies should abandon this vague, ill-
conceived proposal.

The Agencies’ claim regarding Executive Order 13132 is all the more ridiculous in the
context of its unsupported claims to have complied with a number of other Executive Orders and
statutes. For instance, the agencies assert that Executive Order 11990, which concerns protection
of wetlands, does not apply because the “agencies are not undertaking or providing assistance for
new construction located in wetlands.” 83 Fed. Reg. at 43,474. This narrow reading of
Executive Order 11990 ignores its requirement that:
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Each agency... shall take action to minimize the destruction, loss or degradation of
wetlands, and to preserve and enhance the natural and beneficial values of wetlands
in carrying out the agency’s responsibilities... conducting Federal activities and
programs affecting land use, including but not limited to water and related land
resources planning, regulating, and licensing activities.

Executive Order 11990 § 1(a)(3), 42 Fed. Reg. 26961. It is almost certainly true, given the vast
amount of land devoted to fuel production and distribution, that the proposal affects land use
significantly, yet EPA and NHTSA completely ignore the requirements that Executive Order
11990 imposes on agencies for such proposals, including the requirement that “each agency shall
consider factors relevant to a proposal’s effect on the survival and quality of the wetlands.” /d.
§5. While wetlands are mentioned in the DEIS, the agencies have by no means conducted the
analysis required under Executive Order 11990, which requires, for instance, that the agencies
consider the proposal’s effect on wetland recharge and discharge, and hydrologic-utility
resources. Id. §5(b).

Similarly, while the agencies claim compliance with Executive Order 13211 on Energy
Effects, they do not provide, summarize, or even reference the existence of the Statement of
Energy Effects that it requires. See Executive Order 13211 §2, 66 Fed. Reg. 28,355. Nor—
given NHTSA’s failure to analyze any alternative that would have a less damaging effect on
energy use by making the standards more stringent (DEIS at 2-1 to 2-9)—can the agencies claim
to have sufficiently outlined the “reasonable alternatives to the action with adverse energy effects
and the expected effects of such alternatives on energy supply, distribution, and use.” Id. at
§2(b)(i1). Just as it is flawed to respond to NEPA by examining only the current standards and
standards that are less stringent, it is unreasonable to “comply” with an executive order
demanding consideration of “reasonable alternatives” by using the same analysis.

Indeed, because of the numerous deficiencies in EPA and NHTSA’s analysis, much of
the Agencies’ purported “compliance” with executive orders and other laws is deficient. For
instance, as is discussed elsewhere, the Agencies’ claim the emissions reductions that will be
achieved under the existing standards are not sufficiently large to cause an appreciable reduction
in climate harms to be worth undertaking. 83 Fed. Reg. 42986, 42996-42997; see also Section
II.B. The Agencies apply similar logic in their statements of compliance with the Endangered
Species Act (ESA) and the National Historic Preservation Act, stating that this is not the type of
action that would affect “historic properties” and that there is no ESA consultation required
because the proposal alone is “not likely to jeopardize the continued existence” of endangered
species or their habitat. See 83 Fed. Reg. at 43473-74. It is clear that the increased emissions
from the Proposed Rollback will encourage further damage to historic monuments, endangered
species, or critical habitat.!%¢ The Agencies cannot pretend to have complied with their

1% For evidence regarding potential damage to endangered species and their habitat, we need go
no further than the agencies’ own documents. See e.g., DEIS at S-20 (“Changes in key habitats
(e.g., increased temperatures, decreased oxygen, decreased ocean pH, increased salinization) and
reductions in key habitats (e.g., coral reefs) may affect the distribution, abundance, and
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requirements under these executive orders and statutes while adopting this kind of flawed
analysis.

C. EPA’s Proposed Rollback Contravenes the Clean Air Act and Is
Arbitrary and Capricious

Section 202(a)(1) of the Clean Air Act states that “the Administrator shall by regulation
prescribe (and from time to time revise) ... standards applicable to the emission of any air
pollutant from any class or classes of new motor vehicles ..., which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger public health or
welfare.” 42 U.S.C. § 7521(a). In this proposal, EPA acknowledges that once it finds that
GHGs cause or contribute to air pollution which may reasonably be anticipated to endanger
public health or welfare, Clean Air Act Section 202(a) requires EPA to issue standards to reduce
these emissions. 83 Fed. Reg. at 43,228 (“[T]he goal of these standards is to reduce these
emissions that contribute to climate change.”). Indeed, “EPA’s obligation to do so is
mandatory.” 83 Fed. Reg. at 43,227, citing Coalition for Responsible Regulation, 684 F.3d at
114; Mass. v. EPA, 549 U.S. at 533.

EPA has found that GHG emissions from vehicles endanger public health and welfare (74
Fed Reg. 66,496) (Dec. 15, 2009) and has not proposed to reconsider that finding here.'®” Nor
could EPA reasonably propose to do so, given the sizable and increasing impacts climate change
is already having in our States, and in the Nation as a whole, and given the substantial
contributions of the transportation sector to the emissions that are causing those impacts. See
Section II.B. EPA acknowledges its duty to regulate GHG emissions from vehicles in order to
reduce the threats posed by those emissions. See 83 Fed. Reg. at 43,227.

Nonetheless, EPA proposes to increase the very emissions the Clean Air Act requires it to
reduce. With its preferred alternative, EPA proposes to replace existing standards that require
significant year-on-year reductions with standards that require zero year-on-year reductions,
increasing GHG emissions by 872 million metric tons. 83 Fed. Reg. at 43,230; PRIA at 127. In
fact, all of the proposed alternatives would, by EPA’s own admission, increase GHG emissions
from light-duty vehicles, as compared to leaving the existing standards in place. 83 Fed. Reg. at

productivity of many marine species.””). The evidence regarding historic buildings is similarly
strong. See, e.g., Union of Concerned Scientists, National Landmarks at Risk, Executive
Summary,

https://www.ucsusa.org/sites/default/files/legacy/assets/documents/global warming/National-
Landmarks-at-Risk-Executive-Summary.pdf (2007) (detailing threats from climate change to
dozens of national landmarks, including historic sites).

167 EPA has since reaffirmed the basis for its endangerment finding. See e.g., 80 Fed. Reg.
64510-01, 64519 (Oct. 23, 2015) (“the 2009 Endangerment Finding, the USGCRP NCA3, and
multiple NRC assessments have projected future rates of sea level rise that are 40 percent larger
to more than twice as large as the previous estimates from the 2007 IPCC 4th Assessment Report
due in part to improved understanding of the future rate of melt of the Antarctic and Greenland
Ice sheets.... These assessments and observed changes make it clear that reducing emissions of
GHGs across the globe is necessary in order to avoid the worst impacts of climate change, and
underscore the urgency of reducing emissions now.”) (emphasis added).
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43,230. EPA’s Proposed Rollback—including all of the alternatives, except the no-action
alternative—is unlawful.

Indeed, EPA, the agency empowered and required under the Clean Air Act to reduce
emissions from a wide variety of sources, appears to assume that it need not take steps that could
help keep atmospheric concentrations below catastrophic levels. See 83 Fed. Reg. at 42,997.
Essentially, EPA appears to believe that its proposal to increase GHG emissions can be justified
because the problem of atmospheric concentrations is so large and the increases EPA admits its
action will cause are, in EPA’s view, “relatively small.” Id. This throwing up of its hands is
wholly inconsistent with EPA’s statutory duty under the Clean Air Act, particularly since the
statute expressly recognizes the importance of incremental reductions in pollution.

In addition, EPA has not proposed to make, and cannot support, the requisite finding under
section 202(a)(2) of the Clean Air Act—that rolling back the existing standards is “necessary to
permit the development and application of the requisite technology.” Indeed, EPA concedes that
most or all of the requisite technology is already in use today and does not discuss, let alone
provide evidence to support, any findings as to how the substantial (even unprecedented)
additional lead time EPA’s proposals would provide is “necessary to permit the development and
application of the requisite technology.” Put simply, EPA’s proposal is unlawful because it is
entirely unmoored from Section 202(a)’s required finding. See Mass. v. EPA, 549 U.S. 497.

EPA has also failed to adequately explain the myriad departures in this proposal from the
agency’s prior positions. For example, in prior versions of the rule, EPA emphasized the
importance of obtaining “very significant reductions in emissions of GHGs from the industry as
a whole,” and it evaluated alternatives that were more stringent than its proposed standards, not
just alternatives that were less stringent. 75 Fed. Reg. 25,324, 25,416 (May 7, 2010); see also id.
at 25,404 (“EPA therefore evaluated two sets of alternative standards, one more stringent than
the promulgated standards and one less stringent.”).

EPA’s proposal is also unlawful because EPA shirked its responsibility to properly weigh
the relevant factors in contravention of the Clean Air Act’s text and purpose. Specifically, EPA
gave essentially no weight to the factors Congress required it to consider—namely, the volume
of dangerous air pollution and the need to continue to drive innovation in pollution control
technology—abdicating its statutory duty to protect the American people from the devastating
impacts of climate change.

EPA acknowledges that its duty to promulgate these emission standards derives from “a
statutory obligation wholly independent of DOT’s mandate to promote energy efficiency” and
that “EPA has no discretion to decline to issue greenhouse gas standards under section 202(a) or
to defer issuing such standards due to NHTSA’s regulatory authority to establish fuel economy
standards.” 83 Fed. Reg. at 43,227, citing Mass. v. EPA, 549 U.S. at 532; Coalition for
Responsible Regulation, 684 F.3d at 127. Yet, that is essentially what EPA proposes here. EPA
appears to have deferred improperly to NHTSA’s analysis for its fuel economy standards and, in
any event, relies on an analysis that used fundamentally flawed and unjustified modeling and
assumptions to support a rollback of emission standards EPA admits are currently
technologically feasible.

EPA’s proposal is unlawful and should be withdrawn. At a minimum, the existing
standards should be left in place, but EPA should also consider whether to make the standards
more stringent, not /ess, just as it has done in prior proposals. See 2017 Final Determination at
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29-30 (“[T]he technological development of advance gasoline vehicle technologies has surpassed
EPA’s expectations when we initially adopted the standards.”)

1. EPA Did Not Propose to Make the Requisite Finding under Clean
Air Act Section 202(A)(2) That It Is “Necessary” to Roll Back the
Standards, Let Alone to Freeze Them for Six Years, in Order “to
Permit the Development and Application of the Requisite
Technology”

Clean Air Act section 202(a)(2) provides that standards promulgated under Section
202(a)(1) “shall take effect after such period as the Administrator finds necessary to permit the
development and application of the requisite technology, giving appropriate consideration to the
cost of compliance within such period.” 42 U.S.C. § 7521(a)(2) (emphasis added). EPA
characterizes this as a constraint on its authority. See e.g., 83 Fed. Reg. at 43,227 (standards are
“to take effect only after” sufficient lead time). And the statute does, in fact, require EPA to
determine “that the technology needed for compliance will be available when the standards take
effect.” NRDC v. EPA, 655 F.2d 318, 337 (D.C. Cir. 1981). But this statutory language is not
only a constraint; it, along with Section 202(a)(1), is also very clearly a mandate—that EPA’s
standards shall take effect after the period the agency has determined is necessary for the
development and application of the technology.

Here, EPA failed to propose a finding that it is “necessary” to freeze the standards
(maintaining the model year 2021 standard for six years), or even to roll back the standards at all,
in order to “permit the development and application of the requisite technology.” See 42 U.S.C.
§ 7521(a)(2).

Critically, EPA admits that “[t]he majority of the[] [requisite] technologies have already
been developed, have been commercialized, and are in-use on vehicles today.” 83 Fed. Reg. at
43,229. EPA goes on to find that technology availability, development and application are “not
necessarily a limiting factor in the Administrator’s selection of which standards are
appropriate[.]” 83 Fed. Reg. at 43,229.

Given these statements, it is perhaps not surprising that EPA fails to propose a finding
that six years (or any other amount of lead time) is “necessary to permit the development and
application of the requisite technology, giving appropriate consideration to the cost of
compliance within such period.” 42 U.S.C. § 7521(a)(2) (emphasis added). In fact, EPA treats
this statutory requirement to make a finding not as a mandatory predicate to setting emissions
standards, but as one of several factors it may consider when setting standards under section
202(a). But a finding required by statute is not optional food for thought. North Carolina v.
EPA4, 531 F.3d 896, 910 (D.C. Cir. 2008), citing Whitman v. Am. Trucking Ass’ns (2001) 531
U.S. 457. (“All the policy reasons in the world cannot justify reading a substantive provision out
of a statute.”)

EPA pays lip service to its statutory mandate, asserting repeatedly that it considered “the
necessary technology and associated lead-time.” 83 Fed. Reg. at 43,229, 43,230, 43,231. EPA
even claims it “is afforded considerable discretion under section 202(a) when assessing issues of
technical feasibility and availability of lead time to implement new technology.” 83 Fed. Reg. at
43,227. Yet, there is literally no discussion of the need for additional lead time, or of any
benefits that would derive from additional lead time. There is, thus, neither a proposed finding
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that this additional lead time is “necessary,” as required by Section 202(a)(2), nor a basis that
could support such a finding. See Bluewater Network v. EPA, 370 F.3d 1, 21-22 (D.C. Cir.
2004) (“We can defer to the Agency’s prediction of the feasible pace of implementation only if it
has adequately explained the basis of that prediction.”).

EPA’s failure to propose a finding that it is “necessary” to provide additional lead time
also flies in the face of congressional intent. Congress “expected [EPA] to press for the
development and application of improved technology rather than be limited by that which
exists.” NRDC, 655 F.2d at 328, citing S. Rep. No. 91-1196, at 24 (1970) (other citations
omitted). Here, in contrast, EPA proposes to adopt standards that would ossify technology
deployment because, by EPA’s own admission, its preferred standards require only “levels
similar to what auto manufacturers are selling today.” 83 Fed. Reg. at 43,231. And, even its
most stringent alternative (other than the no-action alternative) would, by EPA’s own analysis,
require less than sixty percent of the deployment than the existing standards would require. /d. at
43,229. Given EPA’s concessions that the requisite technology exists, all of these weaker-than-
existing alternatives, and especially the preferred alternative, contravene the congressional intent
of Section 202(a) as reflected in its text.

Notably, EPA admits that it may set technology-forcing standards under Section 202(a)
where appropriate. 83 Fed Reg at 43,228. It is hard to imagine a situation in which that would
be more appropriate than where the state of the Earth’s climate is at stake. 80 Fed. Reg. 64,510,
64,519 (Oct. 23, 2015) (“[O]bserved changes make it clear that reducing emissions of GHGs
across the globe is necessary in order to avoid the worst impacts of climate change, and
underscore the urgency of reducing emissions now.”) (emphasis added). Stopping far short of
technology-forcing, EPA is proposing technology-flatlining—settling for current deployment
levels of already existing technology. This cannot be reconciled with the statutory text or
congressional intent.

EPA simply has not proposed, and cannot propose, a finding that it is “necessary” to allow
six or more years for the “development and application of the requisite technology” such that the
standards previously found by the Agency to be both technologically and economically feasible,
as well as necessary to help mitigate the effects of climate change, are no longer any of these
things. See 42 U.S.C. § 7521(a)(2).

2.  EPA’s Discussion of Costs Does Not Constitute a Proposal to Make
the Finding Required by Section 202(a)(2)

Rather than making the finding required by Section 202(a), EPA attempts to justify the
Proposed Rollback on its “particular consideration” for effects it claims will develop under the
existing standards, specifically “high projected costs” and “the impact of the standards on vehicle
safety.” 83 Fed. Reg. at 43,231. As discussed elsewhere in these comments, EPA and NHTSA’s
analyses of both costs and safety impacts are so heavily flawed as to be completely unreliable.
See Sections IIL.F.1., IIL.F.2. In fact, there is no reliable reason to believe that the existing GHG
standards and the existing and augural fuel economy standards would have any negative impacts
on safety or would render cleaner, more fuel-efficient cars cost-prohibitive. Id.

Relevant here, EPA’s discussion of costs does not constitute a proposal to find, or a basis
to find, that any of the weaker-than-existing proposed alternatives reflect “necessary” lead time
“giving appropriate consideration to the cost of compliance within such period.” For one thing,
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“Section 202’s ‘cost of compliance’ concern” is “juxtaposed ... with the requirement that the
Administrator provide the requisite lead time to allow technological developments.” MEMA I,
627 F.2d at 1118. Thus, “cost of compliance” in Section 202(a) “relates to the timing of a
particular emission control regulation rather than to its social implications.” /d. As described
above, the proposal contains no discussion of the relationship between timing and costs of
compliance, meaning EPA has in no way proposed to find that its proposed lead-time is required
with respect to cost of compliance concerns. In addition, EPA’s attempt to treat societal
implications as a statutory factor contravenes the text and precedent.

Further, in its reference to “cost of compliance” in Section 202(a), “Congress ... sought
to avoid doubling or tripling the cost of motor vehicles to purchasers.” MEMA I, 627 F.2d at
1118. And EPA, itself, has previously acknowledged that the costs of its Section 202(a)
standards may lawfully be quite high, pointing out that it does not owe protection to
manufacturers or consumers from absorbing costs associated with obtaining necessary emissions
reductions, and that “very significant reductions in emissions of GHGs” is of paramount concern
under the statute. See 75 Fed. Reg. at 25,416 (“EPA [is not] legally required to preserve a
certain product line or vehicle characteristic.... In this rulemaking, EPA has consistently
emphasized the importance of obtaining very significant reductions in emissions of GHGs from
the industry as a whole[.]””) (emphasis added).

Here, EPA estimates (albeit erroneously) that the existing standards would increase per-
vehicle costs by $2,260 in model year 2030 (the maximum cost increase year).!*® 83 Fed. Reg.
at 43,229. EPA notes only that “these costs are considerably larger than EPA projected in 2012.”
Id. EPA has not proposed to find, and cannot propose to find, that these costs would double or
triple the cost of motor vehicles. (And, even if costs lower than those that would double or triple
vehicles costs could support a need for additional lead time, or even a finding of technological
infeasibility, in other factual contexts, there is no discussion, let alone any evidence, in this
proposal that could support any such finding; nor has the agency proposed such a finding.) EPA,
therefore, cannot rely on these cost assessments to support any “necessary” finding under Section
202(a), particularly where it has not proposed any such finding and where it has not discussed
these costs in the context of need for additional lead time.

EPA itself acknowledges, “‘the [s]ection 202(a)(2) reference to compliance costs
encompasses only the cost to the motor-vehicle industry to come into compliance with the new
emissions standards.”” 83 Fed. Reg. at 43,227 (quoting Coalition for Responsible Regulation,
684 F.3d at 128). EPA offers no explanation or argument as to how any of the other factors it
purports to rely on (for example, “consumer choice”) could be considered a basis for the
requisite “necessary” finding under Section 202(a)(2). Cf. International Harvester Co. v.
Ruckelshaus, 479 F.2d 615, 640 (D.C. Cir. 1973) (“as long as feasible technology permits the
demand for new passenger automobiles to be generally met, the basic requirements of the Act
would be satisfied, even though this might occasion fewer models and a more limited choice of
engine types”).

Finally, EPA’s “cost of compliance” analysis rests, to a large degree, on its observation
that burdens will be reduced by less stringent standards. 83 Fed. Reg. at 43,229 (“Less stringent

168 This contention is wholly unsupported. See Section IILE.1.a. below; Expert Report by
H-D Systems, attached to CARB Comments (Review of Technology Costs and Benefits Utilized
in the Proposed SAFE Rule (Oct. 2018) (hereinafter “H-D Report”).
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standards would be less burdensome.”). But Section 202(a)(2) reflects Congress’ clear
willingness, and even intent, to impose some burdens on auto manufacturers, and on consumers,
to advance the objective of reducing harmful air pollution. MEMA I, 627 F.2d at 1118 (“Every
effort at pollution control exacts social costs. Congress, not the Administrator, made the
decision to accept those costs.”) And, of course, any regulatory rollback could arguably be “less
burdensome.” EPA’s simplistic truism is not a basis for the required finding that EPA’s
proposed lead time is necessary to allow technology to develop, giving proper consideration to
the cost of compliance.

EPA has entirely failed to propose, and cannot make, the finding required by Section
202(a)(2)—the very section EPA claims authorizes this action. EPA’s proposal is inconsistent
with the Agency’s prior recognition of the “limited flexibility” Section 202(a)(2) affords it. 77
Fed. Reg. at 62,627, citing Coalition for Responsible Regulation v. EPA, No. 09-1322 (D.C. Cir.
June 26, 2012) slip op. p. 41 (non-discretionary duty in Section 202 (a)(1) and limited flexibility
available under Section 202 (a)(2)).

The proposal is unlawful and should be withdrawn.

3. EPA Has Not Adequately Explained Its Change in Course from Its
Prior Rules, from the Draft TAR It Jointly Authored with NHTSA
and CARB, or from Its 2017 Final Determination

EPA has failed to adequately explain the myriad departures in this proposal from the
Agency’s prior positions. See also Sections 1.C., I11.B.

First, when it adopted the existing standards, EPA emphasized the importance of
obtaining “very significant reductions in emissions of GHGs from the industry as a whole.” 75
Fed. Reg. at 25,416. EPA has elsewhere also acknowledged the “urgent” need to reduce GHG
emissions. See e.g., 80 Fed. Reg. 64510-01, 64519 (Oct. 23, 2015) (“the 2009 Endangerment
Finding, the USGCRP NCA3, and multiple NRC assessments ... and observed changes make it
clear that reducing emissions of GHGs across the globe is necessary in order to avoid the worst
impacts of climate change, and underscore the urgency of reducing emissions now.”) (emphasis
added). Here, in contrast, EPA proposes to increase those emissions. EPA has offered no
justification for this change of course; indeed, the agency does not even acknowledge this change
in policy, maintaining that “the goal of these standards is to reduce these emissions that
contribute to climate change.” 83 Fed. Reg. at 43,228. EPA does not explain how any of its
proposed alternatives further that goal or why that goal should be different now than it was in
2012 or 2017. Nor can EPA so explain, given the air-pollution-reduction and technology-driving
objectives of the Clean Air Act and given that the scientific consensus on climate change is that
we need to drastically do more to reduce GHG emissions, not less. Indeed, EPA does not even
acknowledge its change of policy. See Fox Television, 556 U.S. at 515 (““An agency may not ...
depart from a prior policy sub silentio.”); State Farm, 463 U.S. at 43 (EPA entirely failed to
consider an important aspect of the problem).

Second, and related, when EPA adopted the existing standards, it evaluated alternatives
that were more stringent than the rule in place, not just alternatives that were less stringent. /d. at
25,404. As noted above, EPA has taken the opposite approach here—considering only
alternatives dramatically less stringent than the existing standards. Again, EPA has neither
acknowledged nor justified this change in course.
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Third, EPA proposes to dramatically roll back the prior standards which were previously
set on a trajectory of increasing stringency. Those increasingly stringent standards were
previously found by EPA in 2010 and 2012 to be practical, feasible, and ultimately necessary to
mitigate the effects of climate change:

Under section 202(a), EPA 1is called upon to set standards that
provide adequate lead time for the development and application of
technology to meet the standards. EPA’s standards satisfy this
requirement given the present existence of the technologies on
which the rule is predicated and the substantial lead times afforded
under the proposal (which by MY 2025 allow for multiple vehicle
redesign cycles and so affords opportunities for adding
technologies in the most cost efficient manner, see 75 FR 25407).
In setting the standards, EPA is called upon to weigh and balance
various factors, and to exercise judgment in setting standards that
are a reasonable balance of the relevant factors ... In summary,
given the technical feasibility of the standard, the cost per vehicle
in light of the savings in fuel costs over the lifetime of the vehicle,
the very significant reductions in emissions and in oil usage, and
the significantly greater quantified benefits compared to quantified
costs, EPA is confident that the standards are an appropriate and
reasonable balance of the factors to consider under section 202(a).

77 Fed. Reg. at 62,777.

EPA very recently confirmed these findings in 2017. See 2017 Determination at 29
(“[T]he record clearly establishes that, in light of technologies available today and improvements
we project will occur between now and MY 2022-2025, it will be practical and feasible for
automakers to meet the MY 2022-2025 standards at reasonable cost that will achieve the
significant GHG emissions reduction goals of the program, while delivering significant
reductions in oil consumption and associated fuel savings for consumers, significant benefits to
public health and welfare, and without having material adverse impact on the industry, safety, or
consumers.”) And, as discussed in Section III.C.1.b., the Agency’s purported withdrawal of this
determination was invalid.

EPA has not sufficiently justified its departure from these well-supported and well-
reasoned previous analyses and findings. See Section IIL.F. below (“The Agencies’ Proposed
Rollback Relies on a Technical Analysis that is Arbitrary and Capricious”); Fox Television, 556
U.S. at 515-16; Encino Motorcars, 136 S.Ct. at 2126 (“explanation fell short of the agency’s
duty to explain why it deemed it necessary to overrule its previous position”).

Fourth, an additional policy departure left unexplained by EPA is its substantially revised
position on what compliance costs are considered too high to support Section 202(a) emissions
standards. As outlined in Section III.F.1.a. below, in 2016, NHTSA and EPA found that under
the existing standards, the costs to comply with the model year 2025 standards compared to
model year 2021 standards would be approximately $895 to approximately $1.174 per vehicle.!®’
Their new cost estimate of $2,260 per vehicle (83 Fed. Reg. at 43,229) is based on unexplained

19 See States” Appx. C-40, TAR at ES-8.
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changes in assumptions, but in addition to the lack of transparency behind the cost figures, EPA
fails to sufficiently explain from a policy perspective why a potential increase in compliance
costs of $1,365 are so prohibitively high that the current standards must be flat-lined, even in the
face of burgeoning climate impacts.

Fifth, in its 2010 light-duty rule, EPA concluded “the rule is estimated to have a
measurable impact on world global temperatures.” 75 Fed. Reg. at 25,488. Here, EPA proposes
to find the opposite—that the impact of rolling back the existing standards will be “minimal.” 83
Fed. Reg. at 42,996. Again, EPA has neither acknowledged nor explained this change in
position.

And, finally, EPA has made several technical departures from its prior rulemakings
setting GHG emissions standards. As outlined in Section IIL.F.1. below, EPA has forgone the
use of models that it relied on for prior standards and relied, instead, on NHTSA’s dramatically
revised CAFE model. In past proceedings relevant to this rulemaking, EPA used its peer-
reviewed OMEGA model to estimate how manufacturers could add technologies to vehicles to
meet a fleet-wide GHG standard. CARB Comments at 167. EPA developed its OMEGA model
as part of EPA’s Phase 1 (MY 2012-2016) GHG rulemaking and used the model to develop, test
and justify EPA’s choice of standards finalized in that rule. EPA also used the OMEGA model
for the Phase 2 (MY 2017-2025) GHG rulemaking and when conducting the Midterm Evaluation
of the model year 2022-2025 standards. The model used by the Agencies in this rulemaking,
NHTSA’s Compliance and Effects Model (referred to as the CAFE or Volpe model) was
developed by NHTSA to assist it in carrying out its statutory obligations under EPCA. 75 Fed.
Reg. 25,324, 25,572-81, 25,597. EPA is required in this rulemaking to explain why it is now
appropriate to forego use of its OMEGA model, which is tailored to satisfying its duty and
objectives under the Clean Air Act, and to explain how NHTSA’s Volpe or CAFE model is
sufficient for purposes of the same.

Other technical departures by EPA from prior rulemakings that require justification relate
to its analysis of the relationship between safety impacts and vehicle mass reduction (see Section
III.E.2.a.(2) below; CARB Comments at 93), and its inflation or doubling of the estimated
“rebound effect” from 10% to 20% (see Section III.E.2.a.(3) below; CARB Comments at 250).
These technical departures significantly affect the outcome of the analysis and have not been
sufficiently explained or justified by EPA.

4. EPA Improperly Weighed the Factors It Considered, Giving Too
Little Weight to Increasing GHG Emissions and the Need to Provide
Incentives for Further Development and Application of Emissions-
Reducing Technologies

EPA’s analysis is also unlawful because EPA improperly weighed the factors it
considered, giving far too little weight to those factors it must consider under the Clean Air Act,
including increases in harmful air pollution. Of course, the basic purpose of the Clean Air Act is
“to protect and enhance the quality of the Nation’s air resources so as to promote the public
health and welfare and the productive capacity of its population.” 42 U.S.C. § 7401(b). The Act
provides broad governing principles such as the supremacy of public health. NRDC v. EPA, 896
F.3d 459, 465 n.4 (D.C. Cir. 2018), citing 42 U.S.C. § 7619(b)(3) (In promulgating regulations
relating to air quality monitoring, “the Administrator shall follow the principle that protection of
public health is the highest priority”); North Carolina v. EPA, 531 F.3d 896, 918 (2008) (where
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EPA did not explain how the statutory objectives related to its choice of emissions caps, the
choice was arbitrary and capricious, or not otherwise in accordance with the law).

EPA acknowledges this, essentially in passing, stating that “the goal of these standards is
to reduce [GHG] emissions that contribute to climate change.” 83 Fed. Reg. at 43,228. As EPA
notes, and as the statute makes plain, EPA must consider technical feasibility and the adequacy
of lead time to implement new technology. EPA also asserts that it has the discretion to consider
and weigh various other, non-statutory factors such as “the impact on consumers with respect to
cost and vehicle choice and effects on safety.” 83 Fed Reg. at 43,229; see also id. at 43,227
(citing George E. Warren Corp. v. EPA, 159 F.3d 616, 623-624 (D.C. Cir. 1998)). But,
whatever discretion EPA may claim to have to consider other factors, EPA may not escape the
fundamental goal of the Clean Air Act or its express statutory responsibility under Section
202(a)(2). In other words, EPA’s balancing discretion is not, as it claims here, wholly
unfettered. Indeed, EPA’s decision to give “particular consideration to the high projected costs
of the standards and the impact of the standards on vehicle safety” is arbitrary and capricious and
otherwise unlawful for at least two reasons.

First, as discussed below, the agencies’ projections with regards to rising costs and
adverse safety impacts are massively over-inflated. See Section III.LE.1.a. And EPA’s
determination that the costs it projects—which are inflated—are “high” is inconsistent with prior
rulemakings, case law, and congressional intent. MEMA I, 627 F.2d at 1118; Section III.C.2.
above.

Second, it is unlawful for EPA to disregard the Clean Air Act’s goals and its own
statutory mandate, when balancing multiple factors. Center for Biological Diversity v. National
Highway Traffic Safety Administration, 538 F.3d 1172, 1197 (9th Cir. 2008) (invalidating
“standards that are contrary to Congress’s purpose in enacting the [relevant statute]”); see also
American Petroleum Institute v. EPA, 706 F.3d 474, 479-480 (D.C. Cir. 2013) (EPA’s
methodology for making cellulosic biofuel projection did not take neutral aim at accuracy and,
therefore, it was an unreasonable exercise of agency discretion.) Yet, that is exactly what EPA
proposes to do here. EPA admits that compared to the existing standards, “the proposed CO>
standards for MY's 2021-2026 would increase vehicle CO> emissions by 713 million metric tons
(MMT) over the lifetime of the vehicles produced from MY 1979 through MY 2029, with an
additional 159 MMT in CO; reduction from upstream sources for a total increase of 872 MMT.”
83 Fed. Reg. at 43,230. EPA gives this increase no weight, and, as noted above, appears to
assume the agency need do nothing to avert catastrophic levels of CO2 concentrations in the
atmosphere. EPA is explicit in this, asserting that: “Notwithstanding the fact that GHG
emissions reductions would be lower under today’s proposal than for the existing EPA standards,
in light of the new assessment indicating higher vehicle costs and associated impacts on
consumers, and safety impacts, the Administrator believes from a cost/benefit perspective that
the foregone GHG emission reduction benefits from the proposed standards are warranted.” Id.
Particularly given the illusory nature of the impacts identified, this conclusion ignores the
purpose of these standards, and, indeed, the purpose of the Clean Air Act, namely to reduce air
pollution. See S. Rep. No. 91-1196, at 24 (1970) (“[S]tandards should be a function of the
degree of control required, not the degree of technology available today.”)

Courts have held that rules may be arbitrary and capricious where they fail to accomplish
their statutory objectives. See Chemical Mfs. Ass’n v. EPA, 217 F.3d 861, 867 (D.C. Cir. 2000)
(rule establishing schedule for new emission standards was arbitrary and capricious absent
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evidence it would benefit human health and the environment, “Given the absence of
environmental benefits—indeed, the possibility of environmental harm—EPA violated the basic
requirement that its actions must ‘not deviate from or ignore the ascertainable legislative
intent.””) (citing Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 520
(D.C.Cir. 1983)).

EPA’s proposal to increase emissions—which gives no weight to the fundamental
purpose of the Clean Air Act—is the definition of arbitrary and capricious and unlawful. This
fact is rendered all the more plain by the burgeoning risks from climate change and the existence
of technologies that demonstrably reduce the emissions that cause those risks. See Section I1.B.
above. EPA’s decision to over-emphasize factors such as “consumer choice,” which are not
even part of EPA’s statutory mandate, is arbitrary and capricious, as well as contrary to Section
202 of the Clean Air Act. Highlighting its true priority, EPA notes that its analysis “raises
concerns that the existing standards ... may not continue to fulfill the agency’s goals of
providing sufficient manufacturer flexibility to meet consumer needs and consumer choice
preferences.” 89 Fed. Reg. at 43,230. But the goal of the Clean Air Act is the protection of
public health and welfare, not the facilitation of EPA’s view of consumer preferences.
International Harvester, 478 F.2d at 640 (“The driving preferences of hot rodders are not to
outweigh the goal of a clean environment.”).

EPA’s unlawful and improper balancing—in which it disregards the admitted adverse
impacts on air pollution levels and Congress’ express interest in driving the development of
pollution control technology—is underscored by EPA’s failure to consider a single alternative
that would strengthen the standards, even though EPA admits that, using technology already
deployed, stringent standards are feasible. 83 Fed. Reg. at 43,226 (“more stringent standards
may be possible, insofar as production-ready technology exists that the industry could physically
employ to reach higher standards....”) The failure to consider more stringent alternatives
represents a clear abdication of EPA’s statutory duty to give serious consideration to the gravity
of the harms threatened by climate change; harms that EPA has acknowledged are threatening to
become more imminent and serious than previously estimated.

5. EPA Improperly Relies on a Fundamentally Flawed Analysis by
NHTSA

As referenced above, EPA acknowledges its duty to promulgate GHG emission standards
derives from “a statutory obligation wholly independent of DOT’s mandate to promote energy
efficiency” and that “EPA has no discretion to decline to issue greenhouse gas standards under
section 202(a) or to defer issuing such standards due to NHTSA’s regulatory authority to
establish fuel economy standards.” 83 Fed. Reg. at 43,227 (citing Coalition for Responsible
Regulation, 684 F.3d at 127); Mass v. EPA, 549 U.S. at 532.

Nevertheless, in its proposal, EPA has ignored its statutory mandate under the Clean Air
Act to protect public health and welfare in setting standards to reduce GHG emissions and,
instead, appears to have deferred to NHTSA’s analysis and objectives even though the record
reflects that EPA considers NHTSA’s analysis to be unreliable.

Agencies have an obligation to independently review evidence and consider factors
relevant to their statutory objectives. Ergon-West Virginia, Inc. v. EPA, 896 F.3d 600, 612 (4th
Cir. 2018) (“On this record, we cannot determine whether the EPA would have reached the same
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conclusion had the DOE submitted a proper analysis or had the EPA addressed the DOE’s failure
to analyze Sections 1(c) and 2(b).”).

EPA recognizes these duties in the Proposed Rollback: “NHTSA and EPA are obligated by
Congress to exercise their own independent judgment in fulfilling their statutory missions, even
though both agencies’ regulations affect both fuel economy and CO; emissions. Because of this
relationship, it is incumbent on both agencies to coordinate and look to one another’s actions to
avoid unreasonably burdening industry through inconsistent regulations, but both agencies must
be able to defend their programs on their own merits.” 83 Fed. Reg. at 43,210. See also 77 Fed.
Reg. at 62,672 (“Finally, with respect to regulation of vehicular greenhouse gas emissions, EPA
is not “required to treat NHTSA’s regulations as establishing the baseline for the [section 202(a)
standards].”)

Yet, in this Proposed Rollback, EPA took on the goals and analysis of NHTSA under
EPCA, while completely ignoring its own statutory mandate to reduce air pollution, drive
innovation, and protect Americans from catastrophic climate change. For example, the Proposed
Rollback states that the “footprint” is a good attribute to use for modeling of the standards, and
“[s]econd, it is important that the attribute not be easily manipulated in a manner that does not
achieve the goals of EPCA or other goals, such as safety.” 83 Fed. Reg. at 43,016. There is no
mention of the Clean Air Act’s goals here. Further, the Proposed Rollback states that: “EPA has
chosen to adopt standards consistent with the EPCA/EISA requirements in the interest of
simplifying compliance for the industry”. 83 Fed. Reg. at 43,015. But EPA offers no reasoned
explanation for why “simplifying compliance for the industry” is of paramount concern when the
agency’s own 2009 Endangerment Finding (and subsequent findings), as well as more recent
scientific reports, indicate that the Earth is threatened by irreversible and devastating climate
change. Underscoring the point, EPA repeatedly refers to “the analysis” that underlies its
proposal rather than “our analysis” or “EPA’s analysis” or anything else that would suggest that
EPA actually investigated the issues independent of NHTSA’s analysis.

With regard to the setting of standards under 202(a): “The Clean Air Act requires the EPA
[to be able to] defen[d] its methodology for arriving at numerical estimates.” NRDC, 655 F.2d at
328 (citing International Harvester, 478 F.2d at 629). Documents from the record indicate that
EPA identified serious flaws with NHTSA’s new and revised modeling (see also Section IIL.E.),
yet the proposal contains no discussion of this analysis, and whether or how these flaws were
addressed prior to the publication of the Proposed Rollback.'”°

For example, the EPA memo titled EPA Further Review of CAFE Model & Inputs, dated
June 18, 2018, notes the following with respect to NHTSA’s modeling efforts:

170 See State’s Appx. C-50, EPA-HQ-OAR-2018-0283-0453, Documents titled EPA Staff
Presentation Review of CAFE Model for OMB (June 18, 2018) (hereinafter “Charmley Memo™);
EPA Further Review of CAFE Model & Inputs (June 18, 2018) (“Compared to the results from
the As-Received version, our EPA-Revised version provides technology costs that are nearly
$500 lower and safety outcomes that show the Proposed standards are detrimental to safety,
rather than beneficial as suggested by the As-Received version.”); EPA Initial Review of CAFE
Model & Inputs (February 9, 2018); EPA Further Review of CAFE Model & Inputs (February
28, 2018) and EPA Presentation to OMB titled EPA review of CAFE model with “GHG”
settings (08-Mar ver.) (April 16, 2018).
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First, the scrappage model produces vastly unrealistic growth in
the overall fleet size, which in turn causes an unrealistic over-
inflation of the fatalities estimated for the Augural standards.
Second, the technology packages applied by the model tend to be
much more costly than necessary for any specified set of inputs
and application constraints.....

Altogether, the effects of [EPA’s] code revisions on the CAFE
model outputs are substantial, and resolve several of the most
indefensible aspects of the CAFE model’s representation of the
GHG program. Compared to the results from the As-Received
version, our EPA-Revised version provides technology costs that
are nearly $500 lower and safety outcomes that show the Proposed
standards are detrimental to safety, rather than beneficial as
suggested by the As-Received version....!7!

EPA summarized its serious concerns with NHTSA’s revised CAFE model by noting that
the proposed standards:

e Increase fatalities by 17 fatalities per year in CYs 2036-2045;

e Increase fatality rate by 7 deaths per trillion miles driven in CYs 2036-2045;
e Result in 35,000 jobs lost per year; and

e Reduce Net Social Benefits by $83 billion.!”

Ultimately, EPA stated: “we are not endorsing the use of our modified version of the
CAFE model for use in policy setting for the GHG program, in part because of the range of
issues we have previously identified with the modeling inputs and assumptions—such as unduly
high battery costs, production-ready but unconsidered and/or overly constrained technologies
and technology application processes, etc.”!”?

In sum, EPA expressed serious reservations about the reliability of NHTSA’s modelling results,
including the reliability of the data used as inputs to the model. In fact, EPA refers to over-
inflated technology costs (“unduly high battery costs”) used by NHTSA, and EPA found that
when running the model with its own code revisions the Proposed Rollback may actually lead to
increased fatalities, which is the opposite of what the Proposed Rollback claims. The Proposed
Rollback contains no substantive discussion about whether or how the flaws identified by EPA in
NHTSA’s modelling were revised prior to publication of the Proposed Rollback. And, in fact,
the errors EPA identified remain in the analysis EPA now relies on for its proposal. See Section
IIILE. Relying on a model the Agency knows is full of errors is arbitrary and capricious and
unlawful. Columbia Falls Aluminum Co. v. EPA, 139 F.3d 914 (1998) (“EPA knows that ‘key
assumptions’ underlying the TCLP are wrong and yet has offered no defense of its continued
reliance on it.”).

171 Id.
172 State’s Appx. C-50, at 2, Charmley Memo.
173 Id.
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6. Even if EPA Could Claim “the Analysis” Here Was Independent,
That Analysis Is So Fundamentally Flawed as to Be Arbitrary and
Capricious

Where a model is challenged, “the agency must provide a full analytical defense.” Eagle-
Picher Indus., Inc. v. EPA, 759 F.2d 905, 921 (D.C. Cir. 1985); see also NRDC v. Herrington,
768 F.2d 1355, 1385 (D.C. Cir. 1985); Small Refiner Lead Phase-Down Task Force v. EPA, 705
F.2d 506, 534 (D.C. Cir. 1983) (EPA has a duty to examine key assumptions as part of its
affirmative burden of promulgating and explaining a non-arbitrary, non-capricious rule.). Given
the numerous flaws in the modeling (described herein and in CARB’s Comments), EPA’s
continued reliance on the outputs of that modeling in support of the proposed standards is
arbitrary and capricious.

Moreover, where obvious flaws or holes in the data indicate that the analysis is not based
on real world conditions (e.g., over-inflated cost estimates), no deference may be shown and any
resulting predictions are arbitrary and capricious. Michigan v. EPA 213 F.3d 663, 682 (D.C. Cir.
2000) (EPA could not require state to reduce NOx emissions where it had accurate data only for
part of state showing contribution to downwind ozone levels); Appalachian Power Co. v. EPA,
249 F.3d 1032, 1053-1054 (D.C. Cir. 2001) (EPA’s nitrogen oxide emission projections were
arbitrary to the extent its model failed to use best available information and data that was flatly
inconsistent with real world data); Chemical Mfs. Ass’n v. EPA, 28 F.3d 1259 (D.C. Cir. 1994)
(while courts routinely defer to agency modeling of complex phenomena, model assumptions
must have a ‘rational relationship’ to the real world.)

The analysis in the Proposed Rollback—the models, the inputs, the assumptions, and the
conclusions—are arbitrary and capricious, as explained in Section IILLE. and in CARB’s
Comments. Specifically, with respect to the factors EPA purported to consider under the Clean
Air Act:

Consideration of the Cost of Compliance. The analysis substantially overstates the
compliance costs, as outlined below in Section III.E.1.a. It reduced the estimated fuel economy
benefits of certain technologies without explanation or support, which leads to the erroneous
conclusion that manufacturers would need to pack more technology in each vehicle in order to
meet the existing standards. The Agencies additionally inexplicably increased their previous
estimates of the cost of certain technologies which runs counter to evidence in their possession,
as reflected in the TAR.!”* Using over-inflated cost data (data acknowledged by EPA as such) to
justify a relaxation in the standards at issue is indefensible. In addition, given that the relevant
technology is already deployed in the marketplace, estimates relating to compliance costs would
be subject to a more exacting standard than predictions that are necessarily more speculative.
NRDC, 655 F.2d at 328-329.

Consideration of Costs to Consumers. EPA magnifies the overinflating of compliance
costs by assuming those costs “could” be passed on to consumers and that these costs would not
be offset by fuel savings. 83 Fed. Reg. at 43,230. EPA admits “this imbalance between costs

174 See H-D Report at 6-10; Expert Report by Gary W. Rogers, Roush Industries, Inc.,
attached to CARB Comments, Attachment 10 (Technical Review of: The Safer Affordable Fuel-
Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks)
(Oct. 25, 2018) (“Rogers Report”).
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and fuel savings contrasts sharply with what EPA projected in 2012 when setting those standards
then,” but does not adequately explain this departure. See id.; see also CARB Comments,
Section V (attaching H-D Reports and Rogers Report). EPA also estimates the potential
increased costs for consumers related to maintenance, financing, insurance, taxes, and other fees.
83 Fed. Reg. at 43,229 (citing Table VIII-31 and Table VIII-32). EPA’s consideration of these
costs is contrary to law and to its prior position that section 202(a)(2)’s reference to compliance
costs only encompasses costs to the motor-vehicle industry to come into compliance with new
emissions standards. 83 Fed. Reg. at 43,227, quoting Coalition for Responsible Regulation, 684
F.3d at 128.

Consideration of GHG Emissions. Relative to the very purpose of Clean Air Act section
202, i.e., the setting of standards to reduce GHG emissions which contribute to climate change,
as outlined above in Section III1.C.4., EPA failed to give any importance to the reduction of
emissions when weighing this factor. EPA’s discussion of this factor is paltry at best, and makes
no effort to explain how its prior endangerment findings can comport with this Proposed
Rollback.

The Agencies’ flawed and arbitrary analysis provides no justification for EPA’s complete
abdication of the goal of these standards, and the Clean Air Act itself—namely reducing and
preventing air pollution, including the GHG emissions that may lead to catastrophic climate
change. Indeed, EPA cannot explain its refusal to carry out its statutory mandate.

As outlined in Section III.LE.2.b. below, and in CARB’s Comments (Section VI.B) and
the Expert Report of Maximillian Auffhammer, the Proposed Rollback grossly underestimates
the social cost of carbon (“SCC” or “SC-COy”), listed in Table 8-24 of the PRIA, by relying on a
number that is dramatically lower than any that was used in hundreds of regulatory proceedings
at the federal level through January 2017. The Agencies admit that the reduction in its SCC
calculation is primarily due to its decision to calculate SCC only on a domestic rather than a
global basis, which is a departure from prior agency decision making and federal guidance, made
without offering good reasons. PRIA at 11; see Fox Television, 556 U.S. at 515. Put simply, the
Agencies’ analysis of the GHG benefits lost from rolling back the existing standards rests on a
manipulation of the SCC which renders their entire cost-benefit analysis arbitrary and capricious.
Michigan v. EPA, 213 F.3d at 682 (where obvious flaws or holes in the data indicate that the
analysis is not based on real world conditions no deference may be shown and any resulting
predictions are arbitrary and capricious); Appalachian Power, 249 F.3d at 1053-1054. Relying
on an unsupported construct to devalue emissions reduction benefits is patently arbitrary and
capricious, and otherwise unlawful, in a Clean Air Act proposal.

Notably, the societal benefits EPA alleges will result from the Proposed Rollback are
entirely illusory. As CARB’s analysis shows, EPA has flipped the societal costs and benefits on
their head. Keeping the existing standards would result in a net benefit of more than $150
billion. See Section II1.E.3.a; see also CARB Comments, Sections VIL.B., IX. There simply is
no justification for EPA’s proposal to increase dangerous, climate-disrupting air pollution.

Consideration of Consumer Choice. EPA’s longest discussion of the factors it
considered in proposing the new standards relates to its consideration of “consumer choice.”
EPA states that one of the goals it had was to “maintain consumer choice.” 83 Fed. Reg. at
43,230. As noted above, EPA does not tie this goal to the objectives of the Clean Air Act. Nor
can it do so.
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According to EPA, the standards “are designed to require reductions of CO; emissions
over time from the vehicle fleet as a whole but also to provide sufficient flexibility to the
automotive manufacturers so that firms can produce vehicles which serve the needs of their
customers.” 83 Fed. Reg. at 43,230. This directly contradicts EPA’s admission that “automotive
companies have been able to reduce their fleet-wide CO> emissions while continuing to produce
and sell the many diverse products that serve the needs of consumers in the market, e.g., full-size
pick-up trucks with high towing capabilities, minivans, cross-over vehicles, SUVs, and
passenger cars; vehicles with off-road capabilities; luxury/premium vehicles, supercars,
performance vehicles, entry level vehicles, etc.” Id.; Genuine Parts Co. v. Envtl. Prot. Agency,
890 F.3d 304, 313 (D.C. Cir. 2018) (arbitrary and capricious for EPA to rely on portions of
record that support its position, while ignoring cross sections that do not).

EPA also states “the Administrator is concerned that the projected level of hybridization
needed to maintain the current standards, and the associated vehicle costs, may be too high from
a consumer choice perspective.” Id. In support of this point, EPA states that “strong hybrid and
other advanced electrification technologies have been available for many years (20 years for
strong hybrids and eight years for plug-in and all electric vehicles), and sales levels have been
relatively low, on the order of two to three percent per year for strong hybrids. 83 Fed. Reg. at
43,231, citing study at footnote 478.!7° EPA claims that the significant increase in hybridization
to meet the standards over the next 7 to 12 years would strain manufacturers to offer vehicles
consumers do not necessarily want.

The Agencies’ characterization of the automobile industry as being forced by the existing
regulation to offer vehicles that consumers do not want is belied by the record. Manufacturers
have successfully employed a variety of technologies that reduce GHG emissions, many at a
faster rate of deployment than was originally projected, as evidenced by large penetration rates
of advanced engine and transmission technologies over the last five years. CARB Comments at
76-77. Based on 2017 EPA compliance data, manufacturers are over-complying with the GHG
requirements and are offering various vehicles today that are currently able to comply with the
GHG standards for later model years. Id. With respect to zero-emission technologies, the
Agencies are simply wrong. Total sales have risen. /d. at 84. Finally, the Agencies’ assumption
that consumers are not willing to pay for these cleaner vehicles is contrary to historical trends
and market research. Id. at 199. For example, a 2018 survey commissioned by American
Automobile Association shows that 20% of Americans will likely go electric for their next
vehicle purchase, up from 15% in 2017. The same survey shows that 31% of respondents are
likely to buy a hybrid vehicle the next time they are in the market for a new or used vehicle. Id.
at 205.

EPA’s analysis of this factor is arbitrary and capricious, as discussed above, elsewhere in
these comments, and in CARB’s comments. And EPA’s heavy weighting of this factor
exacerbates the errors, as discussed above.

Consideration of Safety. EPA claims that the 2012 standards for model years 2021 and
later would increase vehicle fatalities. 83 Fed. Reg. at 43,231 (citing Chapter 11 of the PRIA).

175 Light-Duty Automotive Technology, Carbon Dioxide Emissions, and Fuel Economy
Trends: 1975 Through 2017, U.S. EPA Table 5.1 (Jan. 2018), available at
https://mepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100TGDW.pdf.
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As a threshold matter, EPA’s analysis of safety considerations is not grounded in the
statute. Clean Air Act section 202(a)(4)(A) specifically prohibits the use of an emission control
device, system or element of design that will cause or contribute to an unreasonable risk to
public health, welfare, or safety. 42 U.S.C. § 7521(a)(4)(A). But EPA did not propose to find
that any specific “emission control device, system, or element of design” available poses
unreasonable risks under 202(a)(4)(B), such that its application would be barred under Section
202(a)(4)(A). Nor did EPA propose to find that its safety concerns are caused by the “operation
or function” of any particular “device, system or element of design.” /d.

Further, as outlined in Section III.E.2.a. below, the Agencies’ safety claims do not
withstand scrutiny. Simply put, where the modelling used to justify the standards has been
exposed to be erroneous to the point that its faulty inputs predict the opposite of what should
happen in the real world, its use to justify rulemaking is arbitrary and capricious. Michigan v.
EPA, 213 F.3d at 682; Appalachian Power, 249 F.3d at 1053-1054.

EPA’s Proposed Rollback—including all alternatives other than the existing standards—
directly contravenes the Clean Air Act, runs contrary to congressional intent, and relies on an
analysis the Agency knows to be unreliable. The proposal is arbitrary and capricious and
unlawful and should be withdrawn.

In conclusion, EPA’s analysis is arbitrary and capricious because it fails to give proper
weight to the goal of the standards—mitigating or forestalling catastrophic climate change—in
favor of avoiding supposed costs to consumers and safety concerns that are not supportable upon
review of the data used and analyzed by the agencies. Freezing the standards, or rolling them
back at all, is unjustified where the technology required to stay on course exists and there is no
credible reason to question the safety impacts. Moreover, the gravity of the harms threatened by
climate change are becoming more serious and likely.!®

A dismantling of the modeling shows that the costs of compliance with the Proposed
Rollback are more than outweighed by the costs to the United States (and the globe) of failing to
regulate GHG emissions with increasing stringency. Simply put, EPA’s effort to balance the
relevant factors is neither “appropriate,” “reasonable” or supportable under the law. Center for
Biological Diversity, 538 F.3d at 1198 (considering more recent science on climate change and
finding that NHTSA cannot “put a thumb on the scale” by undervaluing benefits and overvaluing
the costs of more stringent standards): “What was a reasonable balancing of competing priorities
twenty years ago may not be a reasonable balancing of those priorities today.”); Coalition for
Responsible Regulation, 684 F.3d at 122 (citing Lead Indus. Ass’'nv. EPA, 647 F. 2d 1130, 1155
(D.C. Cir. 1980) (Provision requires a “precautionary, forward-looking scientific judgment”
about the risks of a particular air pollutant, consistent with the CAA’s “precautionary and
preventative orientation.”)); Defenders of Wildlife v. Salazar, 842 F.Supp.2d 181, 188-189 (D.C.
Cir. 2012) (regulations issued under the Endangered Species Act were found arbitrary and
capricious where the Department of Interior rolled back consultation procedures between
different federal agencies relating to wildlife suppression and the ESA: “...the Defendants have
failed to confront [a] significant consequence of the Regulations and ‘consider an important
aspect of the problem.’ [citation omitted]).

176 State’s Appx. C-3, at 1-45, IPCC 1.5°C Report (“If the current warming rate
continues, the world would reach human-induced global warming of 1.5°C around 2040.”).
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D. The Proposed Rollback is Contrary to the Energy Policy Conservation Act

1. NHTSA’s Proposed Rollback and Proposed “Maximum Feasible”
Determination Contravene EPCA’s Energy Conservation Purpose

In proposing to roll back fuel standards for model years 2021 to 2026, NHTSA has
abdicated its statutory duty to promote energy efficiency and conservation. Congress created the
national fuel economy program as part of EPCA for an express purpose: “to provide for
improved energy efficiency of motor vehicles.” Pub. L. No. 94-163, 89 Stat. 871 (1975).
Congress delegated authority to NHTSA to set fuel standards in order to achieve this
“overarching purpose”—a purpose manifest in the title of the statute. 83 Fed. Reg. at 43,206.
The plain text of EPCA reaffirms this purpose, through, for example, the requirement that
NHTSA set fuel economy standards at the “maximum feasible” level, 49 U.S.C. § 32902(a); the
requirement that NHTSA consider the “need of the United States to conserve energy,” 49 U.S.C.
§ 32902(f); and the requirement that fuel standards “increase ratably” from model years 2011 to
2020. 49 U.S.C. § 32902(b)(2)(C). Congress reaffirmed this purpose in 2007 when EPCA was
amended by the Energy Independence and Security Act, the stated purpose of which was to
“move the United States toward greater independence and security, to increase the production of
clean renewable fuels, to protect consumers, [and] to increase the efficiency of products,
buildings, and vehicles...” Pub. L. No. 110-140, 121 Stat. 1492 (2007).

The legislative history of EPCA further demonstrates this Congressional intent. See, e.g.,
H.R. Rep. No. 94-700, at 118 (“The Energy Policy and Conservation Act establishes aggressive
and effective programs for energy conservation designed to encourage the maximum efficient
utilization of domestic energy.”). And multiple courts have held that when setting standards,
NHTSA must act in a way that promotes energy conservation. See Ctr. for Biological Diversity,
538 F.3d at 1197 (“NHTSA cannot set fuel economy standards that are contrary to Congress’s
purpose in enacting the EPCA—energy conservation.”); Ctr. for Auto Safety v. Nat’l Highway
Traffic Safety Admin., 793 F.2d 1322, 1340 (D.C. Cir. 1986) (“It is axiomatic that Congress
intended energy conservation to be a long term effort that would continue through temporary
improvements in energy availability.”).

While NHTSA purports to acknowledge this purpose and the importance of improving
fuel economy over time, 83 Fed. Reg. at 42,993, NHTSA proposes to do the opposite: roll back
fuel economy standards for a period of at least six years. Cynically, NHTSA points to the
success it has made thus far in implementing this congressional mandate to conserve energy as a
basis for justifying rolling back standards. NHTSA admits that, since EPCA’s passage and the
adoption of increasingly stringent fuel economy standards, “the oil intensity of U.S. GDP has
continued to decline.” Id. at 43,214. Further, the agency acknowledges that “in today’s market
American consumers have more options for fuel-efficient new vehicles” because
“[m]anufacturers have responded to fuel economy standards and to consumer demand over the
last decade to offer a wide array of fuel-efficient vehicles in different segments and with a wide
range of features.” Id. at 43,215; see also id. at 43,216 (noting “[t]he effectiveness of CAFE
standards in reducing the demand for fuel”). Indeed, the U.S. Energy Information
Administration (EIA) credits EPCA’s vehicle efficiency standards as a major contributor to the
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nation’s decline in energy intensity over the past four decades.!”” But NHTSA touts these
achievements in the same breath as it abdicates its congressionally-mandated duty to continue
maximizing energy efficiency.!”®

The Proposed Rollback, and the proposed reinterpretation of the “maximum feasible”
statutory language that underlies it, flies in the face of the unambiguous text, structure, and
purpose of the Act, and is thus unlawful under Chevron step one. Chevron, 467 U.S. at 843.
And even assuming arguendo that some ambiguity existed, NHTSA’s interpretation of
“maximum feasible” in the Proposed Rollback is “manifestly contrary” to EPCA’s primary
purpose of energy conservation, and is, therefore, an unreasonable and improper interpretation of
the statute under Chevron step two. Id.

2. NHTSA'’s Reinterpretations of the EPCA Factors Are
Unambiguously Prohibited and Unreasonable, and NHTSA’s
Analysis of those Factors Is Arbitrary and Capricious

When setting maximum feasible fuel economy standards, NHTSA is required to consider
and balance four factors: 1) technological feasibility, 2) economic practicability, 3) the effect of
other motor vehicle standards of the Government on fuel economy, 4) and the need of the United
States to conserve energy. 49 U.S.C. § 32902(f). In the Proposed Rollback, NHTSA has
interpreted these statutory factors in ways that are inconsistent with EPCA’s language and
congressional intent by narrowly redefining “economic practicability” and constraining “other
standards of the Government” to exclude California’s emissions standards. These interpretations
are both impermissible and unreasonable. Chevron, 467 U.S. at 843. Further, NHTSA has
impermissibly balanced the factors in a manner that contravenes EPCA’s central purpose of
energy conservation. Id., see also Ctr. for Auto Safety, 793 F.2d at 1340.

In addition, the Agency has balanced the factors in an arbitrary and capricious manner by
failing to provide reasoned explanations for its actions, ignoring crucial aspects of the problem
the Agency is required by statute to solve, reaching conclusions that run counter to the evidence
before the agency, and offering explanations that are simply implausible. State Farm, 463 U.S.
at 42-43. Further, the agency has departed sharply from its past interpretations and practice
without an adequate explanation, often without even an acknowledgment. Fox Television, 556
U.S. at 515. As NHTSA has recognized, “[c]onserving energy, especially reducing the nation’s
dependence on petroleum, benefits the U.S. in several ways” and “[i]mproving energy efficiency
has benefits for economic growth and the environment as well as other benefits such as reducing
pollution and improving security of energy supply.” 70 Fed. Reg. at 51,455. In 2012, NHTSA
rejected less stringent alternatives to the augural standards because these alternatives would not
have represented “the appropriate balancing of the relevant factors, because they would have left
technology, fuel savings, and emissions reductions on the table unnecessarily, and not

177 State’s Appx. C-109, U.S. Energy Information Administration, “U.S. energy intensity
projected to continue its steady decline through 2040,” Mar. 1, 2013, available at
https://www.eia.gov/todayinenergy/detail.php?id=10191.

178 Even though the alternatives NHTSA suggests involve some year-on-year increase in fuel
economy, none of the alternatives serves EPCA’s statutory purpose or represents the maximum
feasible standard.
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contributed as much as possible to reducing our nation’s energy security and climate change
concerns.” 77 Fed. Reg. at 63,055. With the Proposed Rollback, NHTSA has radically changed
positions—assuming energy conservation provides little, if any, benefits, for example—without
explaining or even acknowledging this complete reversal of course. Fox Television, 556 U.S. at
515; see also Encino Motorcars, 136 S. Ct. at 2126 (“[T]he explanation fell short of the agency’s
duty to explain why it deemed it necessary to overrule its previous position”).

In addition, NHTSA’s technical analysis departs significantly from that contained in the
TAR. Among other things, the analysis in the Proposed Rollback uses completely new models
for calculating scrappage, fleet share, and sales response and doubles the rebound rate from 10%
to 20%. See Section III.E.2. NHTSA has failed to provide an adequate or reasonable
explanation for these changes, despite the fact that these new models and assumptions
“contradict those which underlay its prior policy.” See Fox Television, 556 U.S. at 515. Indeed,
EPA’s review of NHTSA’s revisions to the CAFE model noted a number of substantial defects
which were not corrected in the Proposed Rollback—including that the scrappage model
produces vastly unrealistic growth in the overall fleet size and vehicle miles travelled, that the
technology packages applied by the model tend to be much costlier than necessary, and that the
model tends to produce fleets that over-comply and make sub-optimal use of available credits,
resulting in an unrealistic over-estimation of costs.!”® By failing to adequately respond to these
substantial critiques by another federal agency, NHSTA failed to consider significant problems
and proposes to reach a conclusion that is counter to the evidence before the agency. See State
Farm, 463 U.S. at 43. The Proposed Rollback is therefore arbitrary, capricious, and contrary to
law. 5 U.S.C. § 706(2)(A).

a.  Technological Feasibility

NHTSA effectively concedes that the existing and augural standards are technologically
feasible. 83 Fed. Reg. at 43,216 (“We continue to believe that technological feasibility, per se, is
not limiting during this rulemaking time frame.”). Nevertheless, NHTSA has unreasonably
reinterpreted this statutory factor in a manner contrary to EPCA’s purpose of encouraging
technological development. Indeed, fuel economy standards under EPCA are “intended to be
technology forcing” because Congress recognized “that ‘market forces...may not be strong
enough to bring about the necessary fuel conservation which a national energy policy demands.
Center for Auto Safety, 793 F.2d at 1339 (citing S. Rep. No. 179, 94th Cong., 1st Sess. 2 (1975)
at 9). However, the Proposed Rollback’s preferred alternative would flatline the standards for at
least six years, resulting in no technology forcing whatsoever. And the other proposed
alternatives would require only very slight increases in fuel economy over time, also resulting in
no technology forcing given NHTSA’s concession that the technology already exists that could
meet the more stringent augural standards. NHTSA is therefore impermissibly and unreasonably
(and even implicitly) re-interpreting this factor in a manner contrary to the plain meaning of
“feasibility,” and ignoring EPCA’s technology forcing purpose. See Chevron, 467 U.S. at 843;
Fox Television, 556 U.S. at 515 (““An agency may not ... depart from a prior policy sub
silentio.”).
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179 States’ Appx. C-50, Charmley Memo, EPA-HQ-OAR-2018-0283-0453, at 1.
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The Proposed Rollback further departs from NHTSA’s practice with regard to the scope
of technology it considers. In past rulemakings, the agency has considered “all types of
technologies that improve real-world fuel economy.” See, e.g., 77 Fed. Reg. at 62,668; 75 Fed.
Reg. at 25,555 (emphasis added). NHTSA recognized that it is “not limited...to technology that
is already being commercially applied at the time of the rulemaking” but rather “can, instead, set
technology-forcing standards.” 77 Fed. Reg. at 63,015; see also 75 Fed. Reg. at 25,605. In the
Proposed Rollback, NHTSA proposes to narrow the scope of its consideration to an unspecified
“wide range” of technologies, and admits it “has not attempted to account for every technology
that might conceivably be applied to improve fuel economy.” 83 Fed. Reg. at 43,208. This is an
unexplained departure from the agency’s past practice and prior interpretation of “technological
feasibility.” Fox Television, 556 U.S. at 515. In lieu of an explanation, NHTSA opines that it is
unnecessary to account for all technologies “given that many technologies address fuel economy
in similar ways.” Id. However, NHTSA has failed to explain: 1) what “similar ways” means, or
2) why the fact that a technology that might improve fuel economy “in similar ways” to another
technology obviates NHTSA’s obligation to consider its availability, particularly given the
differences in costs between different technologies. State Farm, 463 U.S. at 43; Fox Television,
556 U.S. at 515 (requiring “a more detailed justification” when agencies “new policy rests upon
factual findings that contradict those which underlay its prior policy™).

In fact, the agency has ignored many technologies, some of which are already widely
available in the market.!3® Further, NHTSA failed to even consult with EPA regarding which
engine technologies the agency considered.'®! These glaring omissions, along with a number of
other errors in modeling of technologies, result in fundamentally flawed predictions of what
technology can be applied in model years 2021-2026. See Section III.E.1.a. Due to these
arbitrary technology constraints, NHTSA has failed to evaluate what is technologically feasible,
in direct contravention of EPCA’s plain text and overall purpose. Further, NHTSA’s
fundamentally flawed and ill-explained analysis is arbitrary and capricious. State Farm, 463
U.S. at 43.

b.  Economic Practicability

NHTSA has utterly failed to analyze the economic practicability of the Proposed
Rollback by: failing to consider significant job losses and other economic harms that would
result from the proposal, erroneously reinterpreting the factor to put an unreasonable amount of
weight on consumer choice, considering unrelated concerns about safety, and relying on
fundamentally flawed economic inputs and assumptions. These failures render the Proposed
Rollback arbitrary, capricious, and contrary to the letter and purpose of EPCA.

180 CARB Comments, Section V.A. (noting that “[k]nown technologies, such as high
compression ratio engines (referred to as HCR1 and HCR2), were overly limited or ignored” in
NHTSA'’s analysis, despite the fact that these technologies are already being deployed by
manufacturers including Mazda and Toyota).

181 EPA Comments on the Preliminary RIA sent to OMB, Docket No. EPA-HQ-OAR-2018-
0283-045 (July 12, 2018), p. 229, available at https://www.regulations.gov/document?D=EPA-
HQ-OAR-2018-0283-0453.
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(1) Failure to Fully Consider Employment and GDP Losses

As evidenced by EPCA’s text and legislative history, and NHTSA’s longstanding
practice, an important consideration in setting fuel standards is the impact such standards will
have on the auto industry and the national economy. See H.R. Rep. No. 94-340, at 1771
(discussing Congress’s intent that “economic health is restored, that the jobless find work™).
Therefore, NHTSA has long interpreted this factor to mean that a standard is “economically
practicable” where it is “within the financial capability of the industry, but not so stringent as to”
lead to “adverse economic consequences, such as a significant loss of jobs or the unreasonable
elimination of consumer choice.” 83 Fed. Reg. at 43,208 (emphasis added). As discussed
below, NHTSA fails to apply this interpretation in this proposal, suggesting that NHTSA is
implicitly reinterpreting this statutory factor without acknowledging or explaining this change of
course. Fox Television, 556 U.S. at 515. NHTSA’s failure to adequately explain its new
interpretation prevents meaningful comment. And what can be gleaned about the new
interpretation indicates it is impermissible and unreasonable. Chevron, 467 U.S. at 843; State
Farm, 463 U.S. at 43.

Contrary to its prior interpretation (and the only one it has expressly announced), NHTSA
has failed to consider significant economic harms that would result from the Proposed Rollback.
By the agency’s own estimation, the proposal would result in 60,000 fewer auto sector jobs by
2030—a five percent reduction in automotive industry employment. 83 Fed. Reg. at 43,291.
Instead of examining this relevant data under the only inte