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Attention: Docket ID No. EPA-HQ-OW-2018-0149
Revised Definition of “Waters of the United States”

Dear Administrator Wheeler and Assistant Secretary James:

The Attorneys General of New York, California, Connecticut, Maine,
Maryland, Massachusetts, Michigan, New Jersey, New Mexico, Oregon, Rhode
Island, Vermont, Virginia, Washington, and the District of Columbia (the States)
write to comment on the U.S. Environmental Protection Agency (EPA) and the U.S.
Army Corps of Engineers (Corps) (collectively, “the Agencies”) proposal to revise the
current regulatory definition of “waters of the United States.” See 84 Fed. Reg.
4154 (Feb. 14, 2019) (the “proposed replacement rule” or “proposed rule”). The
States are strongly opposed to the Agencies’ proposed rule, which would replace the
Clean Water Rule (80 Fed. Reg. 37,054 (June 29, 2015)).1

! In addition to the reasons stated herein why the proposed rule is contrary to law, the
States further note that the Agencies have violated the Administrative Procedure Act, 5
U.S.C. § 551 et seq. (the “APA”), by allowing only 60 days for public comment in their
Notice, thereby denying the public a meaningful opportunity to participate in this
rulemaking. The Agencies allowed the public more than 200 days to submit comments and
other input on the 2015 Clean Water Rule that the proposed rule would replace, illustrating
the insufficiency of the 60 day period provided here for such an important and complex
topic. See Prometheus Radio Project v. FCC, 652 F.3d 431, 450, 453 (3d Cir. 2011) (a
meaningful opportunity to comment under the APA “means enough time with enough
information to comment” in light of the complexity of the proposed agency rule.)
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The proposed replacement rule is contrary to the Clean Water Act, 33 U.S.C.
§ 1251 et seq. (the “Act”) and controlling case law, and if it becomes final would
violate the Administrative Procedure Act. In the proposed replacement rule, the
Agencies have failed to apply the correct legal standard for protected waters under
the Act. The proposed rule’s adverse effect on water quality is contrary to the Act’s
objective “to restore and maintain the chemical, physical, and biological integrity of
the Nation’s waters.” 33 U.S.C. §1251(a). In the proposed rule, without a reasoned
basis, the Agencies have abandoned both the governing “significant nexus” test for
defining waters subject to the Act’s jurisdiction and their prior scientific findings
under that test. They have arbitrarily and capriciously reduced protections for
tributaries, adjacent waters, wetlands and other important water resources that
significantly affect downstream waters.

Further, the Agencies have failed to provide a rational basis for the proposed
rule, and instead have asserted a purported federalism rationale, with an emphasis
on non-regulatory programs at the expense of water pollution control, and
purported constitutional concerns, that all misconstrue the Act and applicable law.
In addition, the proposed rule’s exclusion of interstate waters from the Act’s
protections is contrary to the Act and controlling precedent. And contrary to the
Agencies’ assertions, the proposed rule would not ensure clarity and predictability
but instead would create regulatory uncertainty. The Agencies also have employed
a flawed economic analysis that violates applicable standards and grossly
underestimates the benefits that will be lost if the proposed rule were to become
law.

The Clean Water Act has resulted in dramatic improvements to water quality
in the United States, yet its overriding objective has not yet been obtained. Many of
the Nation’s waters remain polluted. Congress required the Agencies to administer
a comprehensive, ongoing program that continuously advances the Act’s
fundamental purpose. In the proposed replacement rule the Agencies have
abdicated their required duties under the Act. The proposed rule would do great
harm to the progress that the Agencies and the States have already made to
improve water quality.

The proposed replacement rule violates the Administrative Procedure Act
because it is inconsistent with the Clean Water Act, fails to consider important
1ssues, lacks factual and legal support, and ignores the Agencies’ previous findings
and conclusions without a reasoned basis. Accordingly, replacement of the 2015
Clean Water Rule with the proposed rule would be arbitrary and capricious and not
in accordance with law. We respectfully request that the Agencies proceed no
further with the proposed rule.



BACKGROUND
A. The States’ Interests

The undersigned Attorneys General serve fourteen states and the District of
Columbia. Nearly all of the States are situated along the shores of the Atlantic and
Pacific Oceans, Chesapeake Bay and its tributaries, the Great Lakes or Lake
Champlain, and are downstream from or otherwise hydrologically connected with
many of the Nation’s waters. As such, the States are recipients of water pollution
and water-mediated materials generated not only within their borders but also from
sources outside their borders over which they lack jurisdiction. And States
including California and New Mexico rely--for drinking water, wildlife habitat,
agriculture, and recreation--on ephemeral waterways that are precipitation-
dependent and would be altogether excluded from federal protections in the
proposed rule. The States support a protective, clear, practical, and science-based
definition of “waters of the United States” under the Act in order to maintain a
strong federal foundation for water pollution control and water quality protection
that preserves the integrity of their waters.

The Act is the primary mechanism for establishing a federal floor for
maintaining water quality and for protecting downstream states from the effects of
out-of-state pollution. A protective, science-based definition of the Act’s scope is
essential for the States to avoid having to impose disproportionate limits on their
in-state pollution sources to offset upstream pollution discharges that might
otherwise go unregulated. A restricted, unclear, or difficult-to-administer definition
of the waters protected by the Act would not only make water quality protection
harder for the States, but would put them and their residents and businesses at an
economic disadvantage in competition with states in other regions.

The proposed rule would create a gaping hole in water pollution control,
presenting the States with very difficult choices. States would be forced either to
fill the large gap in water protections that the proposal creates by bearing the
administrative burdens of expanding their own water programs, or avoid those costs
and suffer the significant harms associated with degradation of their water
resources. Not only does the definition of “waters of the United States” implicate
the water quality and economic interests of the States and their citizens, it also
affects the States’ proprietary interests. The proposal’s inadequate and ineffective
federal protection of waters would likely cause injury to the States’ lands, roads,
bridges, and other facilities they own or operate.

Attachment A addresses in greater detail the proposed rule’s adverse impacts
on many of the undersigned States.



B. The Clean Water Rule

The Clean Water Rule was promulgated in 2015 in response to widespread
and longstanding concerns about the lack of clarity and consistency in the definition
of “waters of the United States” under regulations dating back to the 1980s.

Indeed, as the Agencies previously made clear, “[m]embers of Congress, developers,
farmers, state and local governments, environmental organizations, energy
companies’ and others sought new regulations to replace the 1980s regulations to
“mak|e] protection of clean water more effective, and improve[e] predictability and
consistency” as to the scope of the waters protected by the Act. 80 Fed. Reg. at
37,056-57. The application of the 1980s regulations by the Agencies under their
prior guidance documents resulted in many complex case-by-case Clean Water Act
jurisdictional determinations throughout the country, and led to confusing and
inconsistent interpretations by the Agencies and the federal courts as to which
waters are “waters of the United States,” and therefore within the Act’s protections,
and which are not.

To remedy the difficulties with the nearly four-decades-old regulations, the
Clean Water Rule defined “waters of the United States” under the Act based on “the
goals, objectives and policies of the statute, the Supreme Court case law, the
relevant and available science, and the agencies’ technical expertise and experience”
to establish clear categories of waters within the Act’s jurisdiction and thereby
reduce the need for case-specific jurisdictional determinations. 80 Fed. Reg. at
37,056. The Clean Water Rule adopted Justice Kennedy’s “significant-nexus” test
in Rapanos v. United States, 547 U.S. 715 (2006) (“Rapanos’), to establish these
categories. The agencies relied on a large peer-reviewed scientific record to define
jurisdictional waters to include those waters that have a “significant nexus” with
the integrity of navigable-in-fact waters. See 80 Fed. Reg. at 37,057. In doing so,
the Clean Water Rule clarified the definition to cover waters with significant effects
on the integrity of downstream waters and to exclude others lacking such effects.

C. The Repeal Rule and the Suspension Rule

On July 27, 2017, the Agencies proposed a regulation to rescind the Clean
Water Rule and replace it with the preexisting 1980s regulations. 82 Fed. Reg. 34,
899 (the “Repeal Rule”). Subsequently, the Agencies issued a Supplemental Notice
of Proposed Rulemaking concerning the Repeal Rule 83 Fed. Reg. 32,227 (July 12,
2018). After an extended comment period during which the States and others
submitted comments explaining their strong opposition to the Repeal Rule, to date
the Agencies have taken no further action on that proposal.

On February 6, 2018, the Agencies published a rule adding an “applicability
date” to the Clean Water Rule two years into the future and reinstating the 1980s
regulations during that two-year period. 83 Fed. Reg. 5200 (the “Suspension Rule”).
After the States and others challenged the Suspension Rule in multiple federal
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district courts, two courts found the rule to be illegal and vacated and/or enjoined it
nationwide. The Agencies have decided not to appeal those rulings. See State of
New York, et al. v. Pruitt, 1:18-cv-1030-JPO, Dkt.121, filed March 3, 2019 (U.S.
District Court, S.D.N.Y.)

D. The Proposed Replacement Rule

The proposed replacement rule removes protections under the Act for an
extensive but unquantified number of waters previously protected both by the Clean
Water Rule and the preexisting 1980s regulations. As explained more fully below,
the proposed rule reduces waters covered under the Act, limiting protections for
tributaries to those that contribute perennial or certain levels of intermittent flow
to a traditional navigable water or territorial sea in a “typical year,” and excluding
ephemeral streams from protection regardless of their significant effects on
downstream waters. See 84 Fed. Reg. at 4155, 4204.

The proposed replacement rule restricts the definition for protected “adjacent
wetlands” to those that “abut”--meaning “to touch at least one point or side”--“or
have a direct hydrological surface connection to” another jurisdictional water “in a
typical year”. Id. at 4155, 4204. The proposal also removes the Act’s protections for
interstate waters, id. at 4171-72, and eliminates protections for waters previously
determined on a case-by-case basis to have a significant nexus to traditional
navigable waters. See id. at 4160-61, 4169. As discussed in detail below, none of
the proposed rule’s exclusions of protected waters are grounded in law or supported

by a reasoned explanation or rational basis.

THE PROPOSED REPLACEMENT RULE, IF FINALIZED, IS ARBITRARY,
CAPRICIOUS AND CONTRARY TO LAW.

A rule is unlawful and must be set aside when agencies act “in excess of
statutory jurisdiction, authority [and] short of statutory right,” “without observance
of procedure required by law,” and in a manner that is “arbitrary, capricious [and]
not in accordance with law.” 5 U.S.C. §§ 706(2)(A), (C), (D). Agency rulemaking
must be “based on a consideration of the relevant factors.” Motor Vehicle Mfrs. Ass'n
of U.S., Inc. v. State Farm Mut. Auto., 463 U.S. 29, 43 (1983) (State Farm). An
agency must “examine the relevant data and articulate a satisfactory explanation
for its action including a rational connection between the facts found and the choice
made.” State Farm, 463 U.S. at 43 (internal quotation and citation omitted).

A regulation is arbitrary and capricious “if the agency relied on factors which
Congress has not intended it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to
the evidence before the agency or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.” Id. An agency may not
promulgate a regulation under the Act “without supportable facts,” NRDC v. EPA,
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966 F.2d 1292, 1305 (9th Cir. 1992), and cannot “ignore the directive given to it by
Congress in the Clean Water Act, which is to protect water quality,” Nat’l Cotton
Council of Am. v. EPA, 553 ¥.3d 927, 939 (6th Cir. 2009).

Additional strictures apply where, as here, an agency proposes to take
regulatory action to repeal a rule and replace it in connection with a new
administration’s different policy choices.

Where there is a policy change, the record may be much more
developed because the agency based its prior policy on factual findings.
In that instance, an agency’s decision to change course may be arbitrary
and capricious if the agency ignores or countermands its earlier factual
findings without reasoned explanation for doing so. An agency cannot
simply disregard contrary or inconvenient factual determinations that
it made in the past, any more than it can ignore inconvenient facts
when it writes on a blank slate.

FCC v. Fox TV Stations, Inc., 556 U.S. 502, 537 (2009) (Kennedy, J., concurring)
(emphasis added); see id., 556 U.S. at 515 (Scalia, J., for the plurality) (A more
detailed justification is needed for an agency’s new policy “than what would suffice
for a new policy created on a blank slate . . . when its new policy rests upon factual
findings that contradict those which underlay its prior policy.”).

Here the Agencies have breached fundamental precepts of administrative
law, and the proposed replacement rule, if promulgated, would be arbitrary,
capricious and not in accordance with law. Specifically, the Agencies: (1) failed to
apply the correct legal standard for protecting “waters of the United States” under
the Act; (2) disregarded their prior factual findings without a reasoned basis, and
advanced a proposal that will cause significant harm to water quality; (3)
fundamentally misconstrued the Act and applicable law; and (4) failed to provide a
reasoned explanation for the proposed replacement rule. These deficiencies are
discussed in detail below.

I. The Proposed Replacement Rule Fails to Apply the Correct Legal
Standard for Protected Waters Under the Act.

A. Any Definition of Protected Waters Under the Act Must Include
All Waters that Significantly Affect Water Quality in
Traditional Navigable Waters.

The sole objective of the Clean Water Act is “to restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C.
§1251(a). Thus, the touchstone for a rule defining the scope of waters protected by
the Act is its effect on water quality. The Agencies may not ignore Congress’s



directive in the Act to “protect water quality.” Nat’l Cotton Council v. EPA, 553
F.3d at 939.

In Rapanos, a majority of the Court agreed that water quality is the
determining factor in defining the jurisdictional reach of the Clean Water Act. The
Court split, with a four-Justice plurality adopting a non-water-quality-based
definition of “waters of the United States,” and with Justice Kennedy (in a
concurring opinion) and four dissenting Justices adopting a water quality based
definition. The plurality opinion focused on continuity of flow and physical
contiguity. It found that wetlands adjacent to non-navigable tributaries are subject
to jurisdiction under the Act only if the tributaries were “relatively permanent”
waters that connected to traditional navigable waters, and the wetlands had a
“continuous surface connection” to the tributary, thus “making it difficult to
determine where the water ends and the wetland begins.” Rapanos, 547 U.S. at
742.

In contrast, Justice Kennedy’s concurring opinion in Rapanos focused on
water quality. In Justice Kennedy’s opinion, adjacent wetlands would fall within
the scope of the Act, if, either alone or in combination with “similarly situated lands
in the region,” they had a “significant nexus” to traditional navigable waters. Id. at
779-80 (Kennedy, J., concurring). Wetlands possess the required significant nexus
if they “significantly affect the chemical, physical, and biological integrity of other
covered waters more readily understood as ‘navigable.” Id. at 780. In contrast to
the plurality, Justice Kennedy recognized that adjacent wetlands need not have a
direct hydrologic surface water connection to a jurisdictional water because “the
absence of hydrologic connection (in the sense of interchange of waters)” can “show
the wetlands’ significance for the aquatic system” and thereby satisfy the
“significant nexus” standard. Id. at 786. That is because a non-contiguous wetland
can retain floodwaters and filter out pollutants, thereby protecting and enhancing
water quality in downstream waters.

Like Justice Kennedy’s concurrence, the dissent focused on the importance of
adjacent wetlands for water quality. Justice Stevens, in an opinion joined by all four
dissenting Justices, explained that the Act extends to waters that “serve important
water quality roles” for downstream, navigable waters. Rapanos, 547 U.S. at 796
(Stevens, J., dissenting). The dissent deferred to the Army Corps’ expert conclusion
that wetlands adjacent to tributaries of navigable waters “play important roles in
maintaining the quality of their adjacent waters, and consequently in the waters
downstream” and that such waters are “integral to the ‘chemical, physical, and
biological integrity of the Nation’s waters.” Id. at 796 (quoting 33 U.S.C. § 1251(a)).
In essence, the dissent found that adjacent wetlands as a category satisfied the
significant nexus test and therefore there was no need for a remand, while Justice
Kennedy concurred with the plurality in voting to remand the case so the Army



Corps could apply the significant nexus standard to the facts of that case. Id. at 797,
810.

Since Rapanos, the Agencies have consistently included significant nexus
analyses in making jurisdictional determination under the Act. The Agencies
themselves have acknowledged that “[t]he [Clean Water] Rule’s use of the
significant nexus standard is consistent with every circuit decision . ..” Agencies’
Br. at 49 (Jan. 13, 2017) in In re Dep’t of Defense & EPA Clean Water Rule, No. 15-
3751 (and consolidated cases) (6th Cir.) (Dkt. No. 149-1). In fact, every court that
has considered the issue has held that if a wetland or other water satisfies the
significant nexus test, then it is a “water of the United States.” Thus, the federal
courts are in unanimous agreement that any water, either alone or when considered
with similarly situated waters that can affect water quality in traditional navigable
waters, must receive the Act’s protection.2

B. The Proposed Replacement Rule Is Inconsistent with the
Significant Nexus Standard.

The Agencies claim that they used Supreme Court precedent as “guideposts”
for their interpretation of “waters of the United States.” 84 Fed. Reg. at 4159
(emphasis added). However, the proposed replacement rule was neither derived
from nor consistent with the significant nexus standard in Justice Kennedy’s
concurring opinion in Rapanos and subsequent case law. The proposed rule is a
dramatic departure from the Agencies’ longstanding practice going back to the 1986
regulations, and from guidance issued by them in 2007 and 2008 to employ
significant nexus review in making jurisdictional determinations. The 2008
guidance is still used today by the Agencies in the 28 states in which the Clean
Water Rule has been preliminarily enjoined. And the proposed rule is a radical
departure from the Clean Water Rule, now implemented in 22 states, which itself
employed a significant nexus analysis and was based on a robust scientific record.

The Agencies’ proposed replacement rule abandons their practice dating back
to 1986 of protecting adjacent wetlands beyond those that are “abutting”
tributaries. As the Agencies acknowledge, their longstanding regulatory practice
protected “adjacent” wetlands “bordering, contiguous, or neighboring” tributaries.
84 Fed. Reg. at 4160 (emphasis added). And in implementing the 1986 regulations
using their 2008 guidance, the Agencies conducted significant nexus evaluations for
non-abutting adjacent wetlands, and protected many of them as a result of those

2 Some courts have followed the recommendation of the dissent in Rapanos, holding that if
a water satisfies either the significant nexus test or the plurality’s relatively permanent
waters test, then it qualifies as a protected water, on the theory that in either case it would
command the support of five justices. Id. at 810 (Stevens, J., dissenting). That view also
ensures the inclusion of all waters that have a significant impact on navigable waters, but
allows for the inclusion of some waters that may not have such an impact.
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evaluations. Economic Analysis for the Proposed Revised Definition of “Waters of the
United States (EPA and Army Corps of Engineers Dec. 14, 2018) (“EA”) at 4-5.3

The 2015 Clean Water Rule applied the significant nexus standard to clarify
those protections and add greater certainty to jurisdiction under the Act. The
Agencies’ comprehensive significant nexus analysis employed the best available
science to define “adjacent waters” to include wetlands in close physical proximity to
primary waters, i.e., that are “bordering” or “contiguous,” and wetlands
“neighboring” primary waters in riparian areas and floodplains. But the proposed
replacement rule contradicts over thirty years of agency past practice concerning
adjacent wetlands by protecting only wetlands that abut, or have a direct
hydrological surface connection with, a jurisdictional water in a “typical year.” 84
Fed. Reg. at 4203-04. Like the proposed rule’s other reductions in the scope of
protected waters, the Agencies’ about face concerning adjacent wetlands was not the
product of any re-analysis of those waters’ significant nexus to navigable waters.

Indeed, the concept of limiting protections to abutting wetlands was
vigorously criticized by Justice Kennedy in Rapanos. In addressing adjacent
wetlands, Justice Kennedy made clear that they need not lie literally next to
tributaries, because in some cases it is the wetlands’ geographic separation from
them “that makes protection of wetlands critical to the statutory scheme,” allowing
them to store “floodwater, impurities, or runoff,” thereby preventing harmful
discharges to downstream waters. Rapanos, 547 U.S. at 775. Accordingly, “it may
well be the absence of hydrologic connection (in the sense of interchange of waters)
that shows the wetlands’ significance for the aquatic system.” Id. at 786.

The proposed replacement rule’s reduced protections for tributaries similarly
disregards, without reasoned justification, the significant nexus standard and the
Agencies’ past practice. The 2008 guidance provided protection for relatively
permanent non-navigable tributaries of traditional navigable waters, defined as
waters that typically flow year-round or have continuous flow at least seasonally
(e.g., typically three months). EA at 11.

In the Clean Water Rule, the Agencies determined that tributaries
contributing flow to traditional navigable waters have a significant nexus to such
waters, provided they have an ordinary high water mark (OHWM) and physical
indicators of a bed and bank, 33 C.F.R. § 328.3(a)(5), which taken together
demonstrate “volume, frequency and duration of flow,” 80 Fed. Reg. 37,115.
Protected tributaries under the Clean Water Rule include ephemeral and
intermittent flowing channels because the Agencies found that such waterbodies
play an important role in the transport of water, sediments, organic matter,

3 See https://www.epa.gov/sites/production/files/2018-
12/documents/wotusproposedrule_ea_final_2018-12-14.pdf
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pollutants, nutrients, and organisms to downstream environments. See 80 Fed.Reg.
at 37,062-63.

In contrast, the proposed replacement rule excludes ephemeral streams and
certain intermittent streams from the Act’s protections. 84 Fed. Reg. at 4204.
Intermittent channels that do not “contribute perennial or intermittent flow” to a
traditional navigable water lose protection under the proposed rule. Id. Although
the Agencies stated that their definition of tributary “incorporates the important
aspects of Justice Kennedy’s opinion, together with the plurality,” id. at 4175, as
discussed below, the Agencies did not support their proposal with a significant
nexus analysis or provide scientific evidence countering their prior scientific
findings regarding the significant nexus of tributaries to navigable waters.

II. The Proposed Replacement Rule is Arbitrary and Capricious
Because It Disregards the Agencies’ Recent Scientific Findings
Without Reasoned Basis, and Harms Water Quality in Violation of
the Act.

A. The Proposed Replacement Rule Disregards the Agencies’ Past
Scientific Findings.

When an agency has based its prior policy on factual findings, its “decision to
change course may be arbitrary and capricious if the agency ignores or
countermands its earlier factual findings without reasoned explanation for doing
so.” Fox TV Stations, Inc., 556 U.S. at 537 (2009) (Kennedy, J., concurring). “An
agency cannot simply disregard contrary or inconvenient factual determinations
that it made in the past, any more than it can ignore inconvenient facts when it
writes on a blank slate.” Id. In the proposed replacement rule, the Agencies have
ignored and disregarded voluminous “inconvenient factual determinations,” made
by them and grounded in science, that support the Clean Water Rule. Accordingly,
promulgation of the proposed rule would be arbitrary and capricious.

In order to implement a statute focused on “the chemical, physical and
biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a), the Agencies
grounded the Clean Water Rule in a vast scientific record detailing how
downstream waters are physically, chemically and biologically connected to
different kinds of streams, wetlands, and open waters in floodplains, riparian areas,
and other areas. According to this record, the quality and health of downstream
waters are significantly dependent upon upstream waters through myriad
functional connections that transcend political boundaries.

The Agencies made detailed factual findings supporting the Clean Water
Rule in a comprehensive report prepared by EPA’s Office of Research and
Development, entitled “Connectivity of Streams and Wetlands to Downstream
Waters: A Review and Synthesis of the Scientific Evidence” (Science Report or SR),
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and review of the report by EPA’s Science Advisory Board (SAB Review). See 80
Fed. Reg. at 37,057. The Science Report itself is based on a review of more than
1200 peer-reviewed publications. The Science Report’s “purpose [was] to
summarize current scientific understanding about the connectivity and mechanisms
by which streams and wetlands, singly or in the aggregate, affect the physical,
chemical, and biological integrity of downstream waters.” SR Executive Summary-1.
The Science Report and SAB Review concluded that tributary streams, and
wetlands and open waters in floodplains and riparian areas, are connected to and
strongly affect the chemical, physical, and biological integrity of downstream
traditional navigable waters, interstate waters, and the territorial seas. 80 Fed.
Reg. at 37,057.

The Agencies examined “similarly situated” waters in a “region” that
“significantly affect” the “chemical, physical and biological integrity” of other
covered waters, in accordance with Rapanos, 547 U.S. at 780. They determined
that “waters are ‘similarly situated’ when they function alike and are sufficiently
close to function together in affecting downstream waters.” See U.S. EPA, Technical
Support Document for the Clean Water Rule: Definition of Waters of the United
States 164 (May 27, 2015) (2015 TSD).4 This is consistent with the scientific
consensus that waters in particular landscapes are functionally connected and
produce combined effects on downstream water quality. 2015 TSD at 164-171. The
Agencies’ determined that the “region” for best evaluating whether there is a
significant nexus is “the watershed that drains to the nearest traditional navigable
water, interstate water or territorial sea.” 2015 TSD at 175. The Agencies’ decision
to utilize the “point of entry watershed” as the geographic region for assessing
downstream water quality impacts is consistent with decades of scientific literature,
and with the Agencies’ longstanding approach for addressing water resources
management issues, including water quality and quantity. 2015 TSD at 174-177.

In their analysis supporting the Clean Water Rule, the Agencies evaluated a
water’s significance by assessing its effects on the chemical, physical or biological
integrity of other covered waters. Whether or not a water has a significant effect on
downstream water quality was evaluated considering the “functions by which
streams, wetlands, and open waters influence the timing, quantity, and quality of
resources available to downstream waters.” SR Executive Summary-6; see 2015
TSD at 103. The Science Report identified five categories of functions that these
waters serve: as a “source” of water and food; a “sink” removing contaminants; a
“refuge” protecting organisms; allowing “transformation” of nutrients and chemical
contaminants; and creating a “lag” or delayed release of storm water and other
materials. SR Executive Summary-6. The Agencies used these categories to
1dentify the specific aquatic functions that can significantly affect the chemical,
physical or biological integrity of a primary water. 2015 TSD at 177-78. This

4 Available at https://archive.epa.gov/epa/cleanwaterrule/technical-support-document-clean-
water-rule-definition-waters-united-states.html (last accessed April 12, 2019).
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functional framework for analysis is firmly grounded in accepted science and agency
expertise. 2015 TSD at 178-89; 80 Fed. Reg. at 37,067-68. By using this science-
based framework, the Agencies identified categories of waters requiring protection
under the Act because of their significant nexus to downstream navigable waters.

In stark contrast, the Agencies in the proposed replacement rule pay scant
attention to their previous Science Report or its comprehensive, peer-reviewed
synthesis of current scientific understanding. They offer no new scientific evidence
contradicting their previous findings underlying the Clean Water Rule that
tributaries and adjacent wetlands have a significant nexus to water quality in
downstream waters.

In fact, the Agencies acknowledge that in their review of the Agencies’
Science Report, the SAB found “strong scientific support for the conclusion that
ephemeral, intermittent, and perennial streams exert a strong influence on the
character and functioning of downstream waters and that tributary streams are
connected to downstream waters.” 84 Fed. Reg. at 4175-76. And the Agencies do
not countermand the SAB’s central finding regarding tributaries, that “the review
and synthesis of the literature describing connectivity of streams to downstream
waters [in the Science Report] reflects the pertinent literature and is well grounded
in current science.”®

The Agencies’ one attempt to criticize the scientific findings regarding
tributaries focuses on a single, unremarkable observation in the SAB Review that
the connections between waters occur on a “gradient.” Id. at 4176. But the SAB
was merely suggesting that the various dimensions of connectivity be “arrayed as a
gradient” in figures because this “would be useful for summarizing the effects of
such connections in semi-quantitative terms.”® And in this context the SAB
specifically noted “that relatively low levels of connectivity can be meaningful in
terms of impacts on the chemical, physical, and biological integrity of downstream
waters.”?

The Agencies point to nothing in the SAB Review suggesting that inclusion of
tributaries as defined in the Clean Water Rule lacks sufficient scientific support. In
issuing the Clean Water Rule, the Agencies found that requirements for a tributary
to have a bed and bank and OHWM “demonstrate volume, frequency and duration
of flow,” and in the Agencies’ experience are accurate indicators of active water
channels. 2015 TSD at 235-43. The “presence of physical channels,” which are in
fact bed and bank structures, “is a compelling line of evidence for surface water

5 Letter to Gina McCarthy, October 17, 2014. SAB Review of the Draft EPB Report
Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of
the Scientific Evidence, pp. 2-3.

6 Id. p. 65.

71d., p.2.
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connections from tributaries.” SR Executive Summary-15. In the proposed
replacement rule, the Agencies offer no evidence to rebut those findings.

And the Agencies offer no scientific evidence to support the proposed
replacement rule’s new definition of tributaries that excludes ephemeral streams
and certain intermittent streams. The Agencies simply ignore their prior finding
that the “onset of flows in ephemeral and intermittent stream channels,
particularly those following long dry periods and initiated by floods (i.e., first
flushes), are important in transporting and transforming large amounts of unique
materials for long distances downstream, which then can have significant [water
quality] effects.” Science Report, p. 3-23. The Agencies have also said nothing
about how the proposed rule’s definition of tributaries squares with their prior
findings, supported by peer-reviewed science, that even distant headwaters
significantly affect downstream rivers, either by dispersing and/or storing water
through infiltration of channel bed and banks, thereby minimizing downstream
flooding, or by contributing flow. 2015 TSD at 246-47.8

The Agencies purport to invoke science in support of their narrowed
definition of wetlands protected under the Act, which includes only those wetlands
abutting jurisdictional waters or having a direct surface water connection with
them. 84 Fed. Reg. at 4187. They assert that the definition is “informed by, though
not dictated by science” because the Science Report states that “spatial proximity is
one important determinant of the magnitude, frequency and duration of connections
between wetlands and streams. . .. As the distance between a wetland and a
flowing water system increases, these connections becomes less obvious.” Id.

But the Science Report and SAB Review concluded that a wetland need not
abut a jurisdictional water or have a direct surface water connection to it for the
wetland to have a significant nexus to the jurisdictional water; even a relatively
long distance between them does not sever a significant connection. Relying on the
scientific analysis supporting the Clean Water Rule, the Agencies previously found
that wetlands in riparian areas and floodplains are connected to and strongly affect
the chemical, physical, and biological integrity of downstream traditional navigable
waters, interstate waters, and the territorial seas. 80 Fed. Reg. at 37,057. And
they also found that riparian and floodplain wetlands have a significant nexus to
downstream waters even though they contain upland areas and therefore can be

8 See Alexander, R.B., E.W. Boyer, R.A. Smith, G.E. Schwarz, and R.B. Moore. 2007. The
role of headwater streams in downstream water quality. 43 Journal of American Water
Resources Association, at 41-59 (2007) (rivers and other “higher-order” streams receive over
half of their mean-annual water volume from “first-order” headwater streams).
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geographically isolated (i.e., completely surrounded by upland) from flowing water.
Science Report, p. 4-5.9

The Agencies also found that non-floodplain wetlands significantly affect
stream flow in downstream waters by, among other things, providing water storage
and acting as sinks and transformers for various pollutants, especially nutrients.
Science Report, p.6-6. As explained in the Science Report, “[m]any non-floodplain
wetlands interact with ground water, which can travel long distances and affect
downstream waters or “can be hydrologically connected directly to river networks
through natural or constructed channels, non-channelized surface flows, or
subsurface flows, the latter of which can travel long distances to affect downstream
waters.” Science Report, pp. 4-2, 6-7 (emphasis added).10

The Agencies offer no scientific evidence that contradicts their previous
findings favoring a broader definition of protected wetlands, and offer no evidence to
support the proposed rule’s less inclusive definition. The Agencies’ failure to justify
scientifically their rollback of the Act’s scope of protections is arbitrary and
capricious and contrary to the Act and relevant case law.

B. The Proposed Replacement Rule’s Reduced Protections for
Tributaries, Adjacent Waters (Including Wetlands), and Other
Waters Harm Water Quality.

1. Reduced Protections for Tributaries Harm Downstream
Waters.

Replacement of the Clean Water Rule’s protections for tributaries, see 33
C.F.R. §§ 328.3(a)(5),(c)(3), with the proposed rule will negatively affect downstream
waters. The Clean Water Rule satisfies the significant nexus standard because it
rationally applies science to help determine which waters, including tributaries,
should come within the Act’s protections. As previously recognized by the Agencies,
because streams function together in a watershed, and the effects of individual

9 Accordingly, the Clean Water Rule covers such wetlands whether or not they are abutting
or have the direct surface water connection with a jurisdictional water as required for
coverage under the headwater streams in downstream water quality. See 33 C.F.R.

§§ 328.2(a)(6), (c)(1), (c)(2)(1)(1) (adjacent waters includes wetlands within 100 feet of
ordinary high water mark of a covered water); (¢)(2@i1) (adjacent waters includes wetlands
within the 100-year floodplain of a covered water but not more than 1500 feet from the
ordinary high water mark of the covered water).

10 Accordingly, the Clean Water Rule covers non-floodplain wetlands if they are determined
to have a significant nexus with downstream jurisdictional waters. See, e.g., 33 C.F.R.

§§ 328.3(a)(7) (prairie potholes, Carolina bays and Delmarva bays, pocosins, western vernal
pools, Texas coastal prairie wetlands); 328.3(a)(8) (waters located within 4,000 feet of the
high tideline or OHWM of a primary water).
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streams are cumulative, they must be evaluated in combination with other streams
in a watershed. 2015 TSD at 245; SR Executive Summary-5, 13. Downstream
waters are nothing less than the integrated result of their tributaries, which require
protection to achieve the Act’s objective. Id.

The proposed replacement rule’s narrowed definition of tributaries, which
excludes all but natural surface water channels contributing “perennial or
intermittent flow,” would cause many integral waters to lose protection and will
have significant detrimental impacts on water quality. 84 Fed. Reg. at 4173, 4204.
The proposed rule eliminates from the Act’s protections all ephemeral streams,
described by the Agencies as those “surface water[s] flowing or pooling only in direct
response to precipitation,” 84 Fed. Reg. at 4173. By the Agencies’ own admission, at
least 18 percent of all streams across the country are ephemeral and would no
longer be jurisdictional waters under the proposed rule.!! This percentage is
significantly higher in the arid West, where 35% of all streams, and 39% of stream
length, are ephemeral.12

The Clean Water Rule’s protection of intermittent and ephemeral streams in
the arid Southwest is consistent with sound science.!3 As recognized by the
Agencies, “these streams nonetheless perform the same important ecological and
hydrological functions documented in the scientific literature as perennial streams,
through the movement of water, nutrients and sediment to downstream waters.”
2015 TSD 259, 265-267. Notably, 94% of total stream length in Arizona is
intermittent and ephemeral.14 Although such flow can be over short time periods,
“these episodic connections . . . provide a large portion of the mass, momentum,
energy, and organisms delivered annually to the downstream waters.” Id. In
addition, the proposed replacement rule eliminates protections for those perennial
and intermittent streams that do not reach a navigable water but rather contribute
flow to downstream waters through “ephemeral feature[s] . . . [thereby] sever[ing]
jurisdiction for such perennial and intermittent streams.” 84 Fed. Reg. at 4174.
For example, mountain headwater streams, although integral to hydrologic systems
in arid regions!®, would lose protection under the proposed rule.

11 USACE Internal Communication, September 4-5, 2017. "Breakdown of Flow Regimes in
NHD [National Hydrography Dataset] Streams Nationwide”.

12 Id.

13 Levick, L., d. et al. 2008. The Ecological and Hydrological Significance of Ephemeral and
Intermittent Streams in the Arid and Semi-arid American Southwest. U.S. Environmental
Protection Agency and USDA/ARS Southwest Watershed Research Center, EPA/600/R-
08/134, ARS/233046, 116 pp.

14 Nadeau, T.L., and M.C. Rains, Hydrological connectivity between headwater streams and
downstream waters: How science can inform policy. 43 Journal of the American Water
Resources Association at 118-133 (2007).

15 Izbicki, J.A. 2007. Physical and temporal isolation of mountain headwater streams in
the western Mojave Desert, southern California. Journal of the American Water Resources
Association, Vol. 43, No. 1.
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The reduction in protections for tributaries means that significant
downstream water quality benefits would be lost under the proposed rule. In 2015,
the Agencies found that protection of tributaries with both “intermittent” and
“ephemeral” flow is supported by strong science documenting the many important
functions these waters perform. “The great majority of tributaries are headwater
streams, and whether they are perennial, intermittent, or ephemeral, they play an
1mportant role in the transport of water, sediments, organic matter, pollutants,
nutrients, and organisms to downstream environments.” 2015 TSD at 233. In fact,
peer-reviewed studies relied upon in the Science Report demonstrate that
Iintermittent and ephemeral streams comprise approximately 59% of total stream
length in the United States, and the Agencies have estimated this percentage to be
even higher.1¢ Accordingly, by eliminating coverage for many headwater streams,
their important benefits for downstream water quality will be lost, and water
quality will suffer, contrary to the Act’s stated objective.

Tributaries perform a multitude of functions that benefit downstream waters.
They trap and store sediment, thereby reducing harmful over-sedimentation effects
on downstream waters. 2015 TSD at 247-48. Tributaries also help buffer
temperatures in river networks, often affecting downstream water temperature
many kilometers away. 2015 TSD at 248-49. Tributaries, including small shallow
tributaries and headwater streams, have important impacts on the chemical
integrity of downstream waters. 2015 TSD at 249-54. Organic carbon is altered
chemically within tributary streams and then exported downstream to support
biological activity. 2015 TSD at 249. Excess nutrients, such as nitrogen and
phosphorus from surface runoff, are stored and transformed in tributaries, having a
large positive effect on downstream water quality by preventing reduced dissolved
oxygen levels, eutrophication!” and turbidity. 2015 TSD at 249-52. Similarly,
tributaries serve as a sink for other contaminants such as metals, thereby reducing
pollutants that would otherwise reach downstream waters. 2015 TSD at 252.

Tributaries also have significant effects on the biological integrity of
downstream waters, including the moving downstream of living organisms and
their reproductive eggs or seeds. 2015 TSD at 254. Upstream-originating food
sources like plankton, vegetation, and invertebrates also are transported
downstream to be consumed by other animals. 2015 TSD at 254-56. Headwater
tributaries, in particular, provide important habitat to many aquatic organisms and
are used by salmon and other anadromous fish for spawning. Id. Under the
proposed replacement rule, downstream waters would lose many of these benefits
because so many tributaries would now be excluded from the Act’s protections.

16 USACE Internal Communication, September 4-5, 2017. "Breakdown of Flow Regimes in
NHD [National Hydrography Dataset] Streams Nationwide.”

17 Kutrophication is the state that results from the presence of excess nutrients, which
depletes oxygen in the water. See 2015 TSD at 211.
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And the proposed replacement rule’s “typical year” requirement will
exacerbate losses in downstream benefits. The proposed rule would cover only those
perennial and intermittent streams that contribute flow in a “typical year,” which
means within the normal range of precipitation over a rolling thirty-year period for
a particular geographic area. 84 Fed. Reg. at 4204. This requirement excludes
“times of drought or extreme flooding,” id. at 4173, ignoring that critical functions
many waters provide actually occur during such times. Further, such a
requirement fails to incorporate basic warnings from climate science that past
climate conditions cannot be used to predict current and future ones, and that the
frequency of extreme precipitation events in some geographic areas and the
frequency of extreme drought in others will increase.!® By looking backward only in
calculating average precipitation over the past 30 years, the “typical year”
requirement arbitrarily ignores consideration of future precipitation patterns,
which may change the status (ephemeral, intermittent, or perennial) of streams in
the future.1?

2. Reduced Protections for Adjacent Waters (Including
Wetlands) Harm Downstream Waters.

The proposed replacement rule’s elimination of Clean Water Rule protections
for adjacent waters, including wetlands in proximity to tributaries, 33 C.F.R.
§§ 328.3(a)(6), (c)(1)(2) and (4), would negatively affect downstream waters. As the
Agencies have long recognized, “wetlands can perform critical functions related to
the integrity of other waters — functions such as pollutant trapping, flood control,
and runoff storage,” Rapanos, 547 at 779 (Kennedy, J., concurring). Indeed, the
Agencies’ own documents reveal that adopting the proposed rule would strip
existing federal protection from as much as 51 percent of wetlands across the
country.20,

The Agencies’ extensive record for the Clean Water Rule demonstrates the
critical importance of defining adjacent waters to include more than just waters
that directly touch, i.e. “abut or have a direct hydrological surface connection” to
other protected waters. 84 Fed. Reg. at 4155. As discussed earlier, Justice
Kennedy found that it “may well be the absence of hydrologic connection (in the
sense of interchange of waters) that shows the wetlands’ significance for the aquatic

18 USGCRP, 2018: Impacts, Risks, and Adaptation in the United States: Fourth National
Climate Assessment, Volume II [Reidmiller, D.R., C.W. Avery, D.R. Easterling, K.E.
Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.)]. U.S. Global Change
Research Program, Washington, D.C.

19 Dhungel, S. et al. (2016) “Potential Effects of Climate Change on Ecologically Relevant
Streamflow Regimes” River Research and Applications 32:9. Pages 1827-1840).

20 USACE Internal Communication, September 4-5, 2017. "Nationwide Percentage of NWI
[National Wetland Inventory] Potential Wetland Acreage Intersection NHD [National
Hydrography Dataset]-mapped Streams.”
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system.” Id. at 786. The Agencies’ 2015 scientific findings show benefits of
separated wetlands and floodplain waters in storing floodwater and runoff that
would otherwise cause downstream erosion, and benefits in filtering pollutants by
allowing sediment and other potential contaminants to settle to the bottom. See
2015 TSD at 275-76.

In 2015, the Agencies defined adjacent waters as including bordering,
continuous or neighboring waters, by applying the “significant nexus” requirement
to adjacent waters (including but not limited to wetlands) because science shows
that various similarly situated adjacent waters perform functions that significantly
affect the chemical, physical, or biological integrity of downstream waters. 2015
TSD at 275-84. As one of the many examples of how the Agencies’ proposal ignores
their prior findings, the 2015 Rule protects as adjacent waters those within 100 feet
of the OHWM of primary waters based on undisputed scientific evidence that these
“neighboring” waters perform many critical functions associated with downstream
water quality, and thus have a significant nexus to such waters. 2015 TSD at 295-
99; SR 4-7.

The Agencies’ proposed rule abandons the Clean Water Rule’s express
protections for wetlands and open waters in 100-year floodplains and ignores,
without explanation, the Agencies’ prior findings concerning their many benefits to
downstream waters. The Agencies’ 2015 scientific findings show that wetlands and
open waters located in floodplains significantly affect the integrity of downstream
waters, and play a very important role in mitigating flooding that can harm the
environment, as well as public and private property. By definition a floodplain
becomes “inundated during moderate to high flow events.” SR A-4. Because
adjacent floodplain wetlands and open waters store water during these high flow
events, they reduce the frequency of flooding and its associated harms by
systematically retaining and releasing large volumes of storm water and runoff.
2015 T'SD at 300, 307. The Agencies previously found that “wetlands and open
waters in floodplains of streams and rivers and in riparian areas ... have a strong
influence on downstream waters.” 79 Fed. Reg. at 22,196. “The body of literature
documenting connectivity and downstream effects was most abundant for . . .
riparian/floodplain wetlands.” 2015 TSD at 104. With wetlands in floodplains no
longer protected by the proposed rule in many situations, these benefits to
downstream waters would be lost.

The proposed replacement rule also reduces benefits to downstream waters
by removing protections afforded under the Clean Water Rule for waters within
1500 feet of tidally influenced traditional navigable waters, territorial seas, and the
Great Lakes. The scientific literature previously relied on by the Agencies describes
how such wetlands and other similar waters provide functions that significantly
affect these primary waters. These functions include “improv[ing] water quality
through assimilation, transformation, or sequestration of nutrients, sediment, and
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other pollutants that can affect downstream water quality. These waters also
provide important habitat for aquatic-associated species to forage, breed, and rest
in.” 80 Fed. Reg. at 37,086; 2015 TSD at 302-05.

The proposed replacement rule also forfeits the benefits to downstream
waters provided by wetlands that are separated from other waters by dikes,
barriers and similar structures. 84 Fed. Reg. at 4184. Numerous ecological
connections have been proven to exist between waters separated by barriers, and
those connections serve important chemical and biological functions for downstream
waters. 2015 TSD at 289-293. The Agencies documented in 2015 that seepage
through such barriers is “a normal condition . . . because water seeks the path of
least resistance,” and that these structures are “subject to breaches and breaks . . .
[and] to failure.” 2015 TSD at 286. In fact, many engineered berms and levees are
designed to allow hydrologic connections, and studies confirm that natural barriers
do not prevent hydrologic connections between waters on either side. 2015 TSD at
287-88.

3. Reduced Protections for Case-specific Waters Harm
Downstream Waters.

Without consideration of water quality protection, the proposed replacement
rule eliminates federal discretion to consider on a case-by-case basis whether waters
require coverage under the Act based on the significant nexus standard. See 84
Fed. Reg. at 4160-61, 4169.21 The Clean Water Rule sets forth a list of potentially
covered waters subject to case-by-case review to determine whether such waters
must be protected under the significant nexus standard. They include: (1) Prairie
potholes, Carolina and Delmarva bays, Pocosins, Western vernal pools, and Texas
coastal prairie wetlands; (2) waters in the 100-year floodplain of a navigable-in-fact
water, interstate water or the territorial seas; and (3) waters within 4000 feet of the
OHWM or high tide line of other covered waters. 33 C.F.R. §§ 323.3(a)(7), (a)(8).
The proposed rule’s elimination of protections for these waters will negatively
1mpact downstream waters as well as the ecological functions these waters provide.

In promulgating the Clean Water Rule the Agencies previously found, based
on the extensive scientific record, that the regional waters described above are
“similarly situated (i.e., they have a similar influence on the physical, chemical and

21 Case-specific review of the specified waters is consistent with Justice Kennedy’s Rapanos
opinion because such waters are covered under the Clean Water Rule only if they have a
“significant nexus” to navigable-in-fact waters, interstate waters, or the territorial seas. 33
C.F.R. §§ 323.3(a)(7), (a)(8); 323.3(c)(5). The functions performed by these upstream waters
vary in significance across different terrains and climates. SR 6-5. Allowing case-specific
review of the waters in the prescribed categories is appropriate because their regional status
or location makes it likely that some of them will satisfy the significant nexus test.
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biological integrity of downstream waters and are similarly situated on the
landscape) and thus could be considered waters of the United States” on a case-
specific basis if they are shown to significantly affect the integrity of downstream
traditional navigable waters, interstate waters or the territorial seas. 2015 TSD at
162-63, 330-49. The proposed replacement rule would likely exclude these waters,
and their benefits to downstream waters would be lost.

The record on which the Agencies relied in promulgating the Clean Water
Rule also supports that rule’s case-specific protections for some waters located
within the 100-year floodplain of primary waters. The Science Report documents
how wetlands and open waters in floodplains can be functionally integrated with
and affect the integrity of downstream waters. SR 6-3, 6-4.

The Clean Water Rule’s case-specific treatment of waters within 4000 feet of
the high tide line or OHWM of other covered waters is similarly based on science
and the Agencies’ expertise. The Agencies’ experience across varied settings in this
country has shown that the vast majority of waters found to significantly affect
other jurisdictional waters are located within 4000 feet of that water. 80 Fed. Reg.
37,065; 2015 TSD at 356, 379-80. Scientific studies confirm that such wetlands and
open waters can and do perform a variety of functions that significantly affect
downstream waters’ integrity. 2015 TSD at 360-6722. Faced with the reality that
available science does not allow precise line-drawing for functional connectivity
across varying watersheds, the Clean Water Rule reasonably established a
framework for these case-specific determinations, while at the same time
addressing public concerns about jurisdictional uncertainty. 2015 TSD at 357-58,
361. The proposed replacement rule eliminates any consideration of waters on a
case-by-case basis to determine their significant nexus to downstream waters,
without justification or supporting evidence, contrary to the Act’s objective.

III. The Proposed Replacement Rule’s Interpretation of the Act and of
the Constitution Is Wrong and Provides No Reasoned Basis for the
Agencies’ Change of Course

The proposed replacement rule’s purported federalism and constitutional
concerns have no rational basis and rely on misinterpretations of the Act, the case
law and the Constitution. For these reasons, the Agencies have failed to provide
reasoned explanation for their about face in the proposed rule.

22 See, e.g., Kao, CM., W.J.Y., K.F. Chen, H.Y. Lee, and M.J. Wu, Non-point source
pesticide removal by a mountainous wetland. 46 Water Science and Technology at 199-206
(2002) (non-floodplain North Carolina wetland captures pesticide runoff from upgradient
agricultural lands preventing downstream pollution.)
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A. The Proposed Replacement Rule’s Purported Federalism
Rationale and Emphasis on Non-Regulatory Programs at the
Expense of Water Pollution Control Misconstrue the Act, and
the Agencies Have Changed Course Without Reasoned
Explanation.

Throughout the Agencies’ notice of proposed rulemaking (see, e.g., 84 Fed.
Reg. at 4169, 4187, 4195), the Agencies assert that its severely diminished water
quality protections are justified by 33 U.S.C. § 1251(b), which states the policy of
Congress “to recognize, preserve, and protect the primary responsibilities and rights
of States to prevent, reduce and eliminate pollution [and] to plan the development
and use (including restoration, preservation and enhancement) of land and water
resources . ..” The Agencies also assert that the “non-regulatory grant, research,
nonpoint source, groundwater, and watershed planning programs” under the Act
reveal Congress’ intent to limit the use of federal regulatory mechanisms for
controlling water pollution. 84 Fed. Reg. at 4169. Neither of these assertions is
supported by the Act, by its history, or by case law.

1. Section 1251(b) Provides for State Primacy in Abating
Pollution.

Section 1251(b) is primarily concerned with state implementation of water
pollution control measures, not the jurisdictional reach of the Act. The policy of
giving states primary responsibility for pollution abatement is reflected in the Act’s
provisions and structure, which encourages or assigns states that responsibility. A
lawful and protective definition of covered waters under the Act does not disturb or
undermine the states’ exercise of primary authority.

The Clean Water Act affords states broad authority to set and enforce water
quality standards for their waters and authorizes them to implement the Act’s
permit programs if the state programs meet the Act’s criteria. States set water
quality standards by designating uses and water quality criteria for their waters.
They exercise wide discretion in doing so, taking into account local environmental
and economic conditions.

Such standards shall be such as to protect the public health or welfare,
enhance the quality of water and serve the purposes of this chapter.
Such standards shall be established taking into consideration their use
and value for public water supplies, propagation of fish and wildlife,
recreational purposes, and agriculture, industrial, and other purposes,
and also taking into consideration their use and value for navigation.

33 U.S.C. § 1313(c). If a state’s water quality standards are not achieved for a
particular water, the state enforces them by establishing “total maximum daily
loads” for the offending pollutants. Id. § 1313(c). The Act also allows states to
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1mpose conditions in Section 401 certifications to ensure their water quality
standards are met in connection with the construction or operation of facilities that
require federal licenses or permits and discharge pollutants to navigable waters. If
state water quality standards are not met, they can veto construction or operation
of the facilities. Id. § 1341.

States also can implement the National Pollutant Discharge Elimination
System (NPDES) permit program instead of EPA, and the Dredge and Fill permit
program instead of the Army Corps, under sections 402 and 404 of the Act,
respectively. Id. § §1342, 1344.23 The legislative history shows that the purpose of
Section 1251(b) was to have the states exercise their primary authority by operating
the NPDES program. Cong. Research Serv., Ser. No. 93-1, A Legislative History of
the Water Pollution Control Act Amendments of 1972, at 403 (1973) (describing the
“responsibility of states to prevent and abate pollution by assigning them a large
role in the national discharge permit system established by the Act.”). Case law
confirms Congress’ view that Section1251(b) is principally concerned with the
“primary responsibilities and rights of States to prevent, reduce and eliminate
pollution” through EPA-approved programs for “State... issu[ance] [of] NPDES
permits . ..” EPA v. California ex. rel. State Water Res. Control Bd., 426 U.S. 200,
207-208 & n. 16 (1976) (citing §1251(b)). Similarly, in Int’l Paper Co. v. Ouellette,
479 U.S 481, 489 (1987), the Court referenced State-administered NPDES permit
programs and Section1251(b) as “recogni[tion] that the States should have a
significant role in protecting their own natural resources.” See City of Arcadia v.
U.S. EPA, 411 F.3d. 1103, 1106 (9th Cir. 2005), citing §1251(b) for “the basic goals
and policies that underlie the Clean Water Act — namely, that states remain at the
front line in combating pollution.”

The NPDES permit program is the centerpiece of the Act. Neither the Clean
Water Rule, nor the Agencies’ regulations preceding it, have impeded states from
exercising their primacy by choosing to operate that program. So the proposed
replacement rule does not serve the purpose of Section 1251(b) in this regard. And
the proposed replacement rule’s reduced scope of protections would undermine the
primacy of states to decide for themselves whether to implement the Section 404
dredge and fill program. Nearly all states have chosen to let the Army Corps
operate the 404 program rather than operating it themselves. Reducing the scope
of the program places burdens on the states, by pressuring them to fill the gap and
operate or expand their own programs, which would entail bearing high start-up
costs and continuing administrative burdens, as the Agencies acknowledge. EA at
29. This process will also involve significant time given the likelihood that affected
interests would oppose any new rules at the state level. In the interim period,

23 All States except the undersigned Massachusetts and District of Columbia, operate the
402 program. Due to the costs and difficulties of administering the 404 program, only two
States do so, the undersigned Michigan and New Jersey.
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waters that would no longer be subject to federal protection if the proposed rule is
implemented would be unprotected and face serious threats of degradation.

Thus, the proposed replacement rule would actually harm the states in
exercising their primacy under Section 1251(b).

2. Section 1251(b) Provides No Support for Removing
Protections for Waters with a Significant Nexus to
Downstream Waters.

There is no support in case law for the Agencies use of §1251(b) in the
proposed replacement rule to justify decreased protections for waters that
significantly affect downstream waters. Their reliance on Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC) in this regard is unavailing because that case concerned “ponds and
mudflats that were isolated” and lacked a “significant nexus” to other waters
covered by the Act. Rapanos, 547 U.S. at 766-67 (Kennedy, J., concurring). Indeed,
the Agencies acknowledge that they “have historically limited the [SWANCC]
decision’s application to isolated ponds and mudflats used by migratory birds.” 84
Fed. Reg. at 4167. That the majority opinion in SWANCC referenced Section
1251(b) in this limited context does not legitimize the Agencies’ proposal to severely
reduce existing protections for waters that significantly affect the integrity of
downstream waters.

Further demonstrating that Section 1251(b)’s proper focus is state pollution
prevention and control measures within the federal system, Justice Kennedy
explained in Rapanos that the Act’s policy of respecting “States’ responsibilities and
rights [under 42 U.S.C.] § 1251(b)” encompasses respect for State water pollution
policies that rely on the Act to “protect downstream States from out-of-state
pollution that they themselves cannot regulate.” Rapanos, 547 U.S. at 777 (internal
quotation and citation omitted). And in Shanty Town Assocs., Ltd. v. EPA, 843 F.2d
782 (4th Cir. 1988), the U.S. Court of Appeals for the Fourth Circuit rejected a
previous attempt to use §1251(b) as a justification for reduced federal pollution
controls. In that case the court declined to construe Section 1251(b) as granting
states autonomy from federal controls under the Act. There the court noted that
“Congress was forced to shift primary control for the control of nonpoint source
pollution to the states” due “not to Congress’ concern for state autonomy,” but
instead to the “practical difficulties” associated with establishment of “uniform
federal regulation” of nonpoint source pollution. Shanty Town Assocs., Ltd, 843
F.2d at 791. Even then, however, Congress “retain[ed] substantial control over the
regulation of nonpoint source pollution” by requiring EPA to review State nonpoint
source controls. Id. at 791.
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3. The Proposed Replacement Rule Does Not Advance the
Primacy of States Under §1251(b) to Plan the Development
and Use of Land and Water Resources.

The Agencies cannot justify the proposed replacement rule by claiming that
the existing definition of “waters of the United States” impairs the “primary
responsibilities and rights of States ... to plan the development and use (including
restoration, preservation and enhancement) of land and water resources.” 33 U.S.C.
§ 1251(b). Defining the waters that are protected under the Act has never
interfered with the primacy of states “to plan” such activities. State laws directly
address development planning, typically by delegating primary responsibility to
local “planning boards” or other municipal entities. In New York and other States,
for example, municipal planning boards and commaissions take the lead in reviewing
development proposals, ensuring compliance with applicable laws, and tracking a
variety of permits required for a development to proceed.

The Act’s NPDES and Section 404 permits are no different than the myriad
of other federal, state, and local permits that primary planning agencies and
developers must address in planning the development of land. While a wetland
that is deemed a “water of the United States” may need to be filled to construct a
development project, that fact does not take primary planning responsibility away
from state or local authorities; it merely establishes that a permit may be needed to
perform the activity, along with other permits that may be required for the project.
Many Section 404 permits are granted under pre-authorized nationwide permits
that allow development projects to proceed subject to specified mitigation
requirements. Other Section 404 permits often are granted on a case-by-case basis.

Moreover, under the Act states set water quality standards for their waters
and are specifically authorized to consider their local needs concerning “public
water supplies, propagation of fish and wildlife, recreational purposes, and
agriculture, industrial, and other purposes” in doing so. 33 U.S.C