From: Persampieri, Nick

Sent: Monday, April 27, 2020 4:35 PM

To: MatthewDHardin@protonmail.com
Subject: Vermont Public Records Act Request

Mr. Hardin,
Please see the attached letter and documents. Thank You.
Nick

Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-6902
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STATE OF VERMONT
OFFICE OF THE ATTORNEY GENERAL
109 STATE STREET
MONTPELIER, VT
05609-1001

April 27, 2020
Matthew D. Hardin
Executive Director

Energy Policy Advocates

By e-mail to: MatthewDHardin@protonmail.com

Re: Vermont Public Records Act Request

Dear Mr. Hardin:

I write in response to your Vermont Access to Public Records Act request

dated March April 12, 2020, which was received by the Vermont Attorney General’s

Office on the following business day, Monday, April 13, 2020. In that request you
sought:

1. all electronic correspondence, and any accompanying information (see
discussion of SEC Data Delivery Standards, infra), including also any
attachments, a) sent to or from or copying (whether as cc: or bce:) Nick
Persampieri, that b) includes, anywhere, whether in an email address, in the
sent, to, from, cc, bee fields, or the Subject fields or body of an email or email
“thread”, including also in any attachments, “Multistate AG Coordination
Call”, and c) was sent or received on October 29, 2019, December 3, 2019,
and/or December 17, 2019; and

2. all electronic correspondence, and any accompanying information (see
discussion of SEC Data Delivery Standards, infra), including also any
attachments, a) sent to or from or copying (whether as cc: or bee:) Nick
Persampieri, that b) includes in the subject field, 1) GHG Emissions


mailto:MatthewDHardin@protonmail.com

Affirmative Legislation and/or i1) Affirmative Climate, and c) is dated from
June 17, 2019 through April 9, 2020, inclusive.

By letter dated April 16, 2020, this office extended the time limit for its
response, and advised that it would further respond on or before April 27.

In response to Request No. 1, we attach four records, consisting of two emails
dated December 3, 2019, two emails dated December 17, 2019, and their
attachments. We have redacted confidential security codes from these records.
These are the only records we have that are responsive to the request.

In response to Request No. 2, please be advised that we have withheld forty-
one records because they are exempt from disclosure pursuant to 1 V.S.A.
§ 371(c)(4) (attorney-client communications, attorney work product). Six of the
withheld records consist of internal Vermont Attorney General’s Office
communications or communications between the Vermont Attorney General’s Office
and the Vermont Agency of Natural Resources. The other thirty-five withheld
records consist of communications among Attorney General’s offices of multiple
states, including Vermont, regarding issues of common interest, made in connection
with anticipated litigation. We do not have any records responsive to this request
that are not exempt from disclosure.

If you feel any information or records have been withheld in error, you may
appeal to Deputy Attorney General Joshua Diamond at the following email address:
Joshua.Diamond@vermont.gov.

Sincerely,

/s/Nicholas F. Persampieri

Nicholas F. Persampieri
Assistant Attorney General
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To: Aaron Kleinbaum (NJ); Aaron Love (NJ); Adam Duh (PADEP); Aimee Thomson (PA AG); Alison Hoffman (RI);
Amy Beatie (CO); Andrea Baker; Andy Goldberg; Ann Johnston (PA); Anne Minard (NM); Arsenio Mataka (CA);
Asher Spiller; Aurora Janke; Beth Mullin (DC)"; "Bill F. Cooper (Hi)"; Bill Sherman -- WA AG"s office; Blake
Thomas (NC); Bo Reiley; Bobby Schena (PA DEP); Brad Motl (WI); Brian Caldwell (DC); Burianek, Lisa; Carrie
Noteboom (CO); Cheerful Catuano (WA AG); Chris Ryder (PA DEP); Christie Vosburg (CA); Christopher
Courchesne; Cindy Chang (WA); Costello, Morgan; Dan Nubel (NV); Daniel Rottenberg (IL); David Apy (NJ);
David Hoffman (DC) ; David Zaft (CA); "David Zonana (Ca)"; Dennis Beck (CA); Dennis Ragen; Dianna Shinn
(NJ); Dirth, Eric; "Elaine Meckenstock (Ca)"; Elizabeth Davis (PA DEP); Elizabeth Morrisseau; mlly Nelson (WA);
Emily Vainieri; Eric Katz (CA); Francisco Benzoni (NC AG); Greg Schultz; Heather Leslie; "Jacob Larson (Ia)";
Jameson Tweedle (DE); Jason James (IL); JB Howard (MD); Jennie Dem]amck (PA DEP); Jennifer Fradel (NJ);
Jesse Walker; Jill Lacedonia (CT); Jillian Riley; "Jonathan Wiener (Ca)"; Josh Auerbach; Josh Segal (MD); Kavita
Lesser (CA); "Kristen Furlan"; Kristen Mitchell (WA); Laura Watson; "Lauren Maxwell (DC)"; Leah Tulin (MD AG);
Leigh Currle (MN); Leslie Frederickson (MN PCA); Leslie Seffern; "Liz Rumsey (Ca)"; Lynn Angotti; Magliaro,
Jeremy; Marc Bernstein (NC); Margaret Murphy (PA); Martin Goyette (CA) ary Sauer (ME); "Matthew Dunn
(I1)"; Matthew Levine; McCabe, Gavin; Megan Herzog; Megan Hey (CA); Megan Ulrich (MDE); Melissa Hoffer;
Menard, Brenda (NC); Michelle Moses (PA); Mike Fischer (PA AG); Nate Zolick (WI); Neil Gordon (MI);
Persampieri, Nick; Oliver Larson (MN); Patrick Flanagan; Paul Garrahan; Paul Kugelman (VA); Pete Surdo (MN);
"Ralph Durstein (De)“ Robert Snook ; "Roberta James (Md)" Robyn Bender (DC AG); Sally Magnani; Sarah
Kogel-Smucker (DC); Sarah Morrison (CA AG); Scott Boak (ME); "Scott Koschwitz (Ct)"; Seth Schofield (MA); Skip
Pruss (MI); Srolovic, Lemuel; Stephen St. Vincent (PA); Steve Novick (OR); Steven Goldstein (MD); Susan
Shinkman (DC); Tania Maestas; Taylor Crabtree (NC); Tim Nord; "Timothy Sullivan (Ca)"; Tom Y (WA); "Tracy
Triplett (Ma)"; Tricia Jedele; Turner Smith (MA); "Valerie Edge (De)"; Wagner, Monica; Washburn, Peter; William

Grantham
Cc: Shterngel, Max
Subject: RE: Multistate AG Coordination Call Today
Date: Tuesday, December 3, 2019 1:46:29 PM
Attachments: 2019.11.12 NEPA Survey Report Final (Loznak and Siegel) FINAL.pdf

A couple of other items of interest to pass along:

1. GAO report on climate change impacts at Superfund sites:
https://www.gao.gov/products/GAO-20-73

2. Sabin Climate Center report on federal agency NEPA reviews of greenhouse gas impacts
(attached)

Michael J. Myers

Senior Counsel for Air Pollution and Climate Change Litigation
Environmental Protection Bureau

New York State Attorney General

The Capitol

Albany, NY 12224

(518) 776-2382

michael.myers@ag.ny.gov

From: Myers, Michael

Sent: Tuesday, December 3, 2019 11:53 AM

To: Aaron Kleinbaum (NJ) <Aaron.Kleinbaum@law.njoag.gov>; Aaron Love (NJ)
<Aaron.Love@law.njoag.gov>; Adam Duh (PADEP) <aduh@pa.gov>; Aimee Thomson (PA AG)
<athomson@attorneygeneral.gov>; Alison Hoffman (RI) <AHoffman@riag.ri.gov>; Amy Beatie (CO)
<Amy.Beatie@coag.gov>; Andrea Baker <Andrea.Baker@maryland.gov>; Andy Goldberg
<andy.goldberg@state.ma.us>; Ann Johnston (PA) <ajohnston@attorneygeneral.gov>; Anne Minard
(NM) <aminard@nmag.gov>; Arsenio Mataka (CA) <Arsenio.Mataka@doj.ca.gov>; Asher Spiller
<Aspiller@ncdoj.gov>; Aurora Janke <Aurora] @ ATG.WA.GOV>; Beth Mullin (DC)'
<beth.mullin@dc.gov>; 'Bill F. Cooper (Hi)' <Bill.F.Cooper@hawaii.gov>; Bill Sherman -- WA AG's
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Executive Summary

Climate change is already generating enormous costs to the environment and
public health both in the United States and around the world. These costs will only
escalate over the time with increasing greenhouse gas (GHG) emissions. Under the
National Environmental Policy Act (NEPA), U.S. federal agencies must assess the
environmental effects of proposals for major federal projects, plans and programs before
deciding if they should proceed. To conduct a meaningful environmental review of
proposed projects, federal agencies must carefully consider how these projects contribute
to climate change and greenhouse gas emissions—particularly for projects concerning
fossil fuel extraction, transport, and use. The courts have established that NEPA includes
obligations to consider climate change effects. Under the Obama administration, the
Council for Environmental Quality sought to clarify those obligations by issuing guidance
on how NEPA analysis and documentation should address GHG emissions. The Trump
administration has sought to roll back and replace those recommendations, raising new
questions about how federal agencies have assessed, and will continue to assess, climate
change effects during environmental review.

To evaluate how federal agencies are addressing climate change in environmental
reviews under NEPA, this report surveys federal environmental impact statements (EISs)
and environmental assessments (EAs) completed in 2017-2018 for projects related to fossil
fuel production, processing, and transport. In total, the report reviews sixteen EISs and
ten EAs which met these criteria within the selected timeframe. The report focuses on

fossil fuel project proposals because of their contributions to greenhouse gas emissions.
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Top-level findings from the survey include:

e When reviewing proposals for coal, oil, and gas extraction, agencies did
typically quantify both direct and indirect emissions from the proposal,
including emissions associated with the combustion of the produced fuels.
However, in resource management plans that would open federal lands for
fossil fuel extraction, the reviewing agency did not quantify emissions.

e There are no instances in which agencies determined that the impact of

fossil fuel leasing on greenhouse gas emissions would be “significant”

despite predicting that these leases would generate millions of tons of
carbon dioxide equivalents (CO.e).

e Projects found to have “insignificant” environmental effects would

collectively contribute substantial greenhouse emissions. Although federal
agencies produce EAs exclusively for proposed projects which have been
determined not to have significant impacts, the ten EA projects alone would
contribute between 654 and 683 million metric tons of CO.e over their
lifetime, approximately one-tenth of the annual GHG emissions of the
entire United States.

e Agencies rarely quantify the cumulative emissions of the proposed action

when added to other recent and reasonably foreseeable federal leases for

fossil fuel production. While the majority of surveyed EISs and EAs disclose

GHG emissions quantitatively, or in some instances only qualitatively, most

do not contain a more comprehensive analysis of how fossil fuel production
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on public lands will affect fossil fuel consumption and greenhouse gas
emissions in the aggregate.

e Agencies fail to account for the public health and environmental costs of

GHG emissions with a social cost of carbon metric and rarely consider

opportunities to mitigate GHG emissions associated with a project. Less

than one-sixth of the analyzed environmental reviews mention
commitments to reducing GHG emissions. Further, the reviewing agencies
do not estimate the social costs to better understand the magnitude of the

emissions’ impacts in any of the surveyed documents.
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I: Introduction

Signed into law in 1970, the National Environmental Policy Act (NEPA) mandates
that federal agencies assess the environmental effects of proposals for major federal
projects, plans and programs before deciding if they should proceed.! This process aims to
ensure that all federal agencies and the public are informed of the consequences of
federal decisions on ecosystems and public health. If an agency determines that a
proposed action is likely to have significant environmental effects, then the agency must
prepare and publish an Environmental Impact Statement (EIS). If no significant
environmental impacts are identified, an agency can prepare a shorter Environmental
Assessment (EA). Following the publication of an EA, the agency prepares either a
Finding of No Significant Impact (FONSI) or a full EIS.

This report surveyed recent EISs and EAs for proposed projects related to fossil
fuel production to assess how federal agencies are measuring and evaluating the
significance of greenhouse gas (GHG) emissions as part of their environmental review.
The federal agencies which produced these EISs and EAs include the US Department of
the Interior (DOI), the US Department of Defense (DOD), and the US Department of

Agriculture (USDA).>

! National Environmental Policy Act of 1969 (NEPA) § 102, 42 U.S.C. § 4332 (2018).

2 Within DOJ, the reviewing agencies include the Bureau of Land Management (BLM), the Bureau of Ocean
Energy Management (BOEM), and the Office of Surface Mining (OSMRE). Under DOD, the reviewing
agency is the US Army Corps of Engineers. Within the USDA, the reviewing agency is the United States
Forest Service (USFS).
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The report evaluates sixteen EISs and ten EAs prepared pursuant to NEPA and
issued in 2017 and 2018.3 The sixteen Trump-era EISs are all related to fossil fuels, as they
either directly pertain to the extraction of fossil fuels or to opening lands to enable fossil
fuel extraction. The sixteen Trump-era EISs include nine fossil fuel extraction projects, as
well as six Greater Sage-Grouse Resource Management Plans and EISs and one offshore
acoustic testing project in the Gulf of Mexico. The nine fossil fuel extraction EISs include
three coal mining projects, three onshore oil leases, two offshore oil leases in the Gulf of
Mexico (one multi-sale programmatic environmental impact statement (PEIS) and one
project-specific supplemental environmental impact statement (SEIS)), and one natural
gas production and pipeline project. The Greater Sage-Grouse Resource Management
Plans (RMPs) modify previous RMPs issued in 2015 under the Obama administration,
primarily reducing environmental protections for the sage-grouse and increasing the
availability of federal lands for extractive activities. The acoustic testing project would use
the measurement of sound emissions to identify suitable locations in the Gulf of Mexico
for activities such as offshore oil and gas extraction as well as offshore renewable energy
production.

If approved as proposed, these projects will support a large volume of fossil fuel
extraction. Among the EISs, the proposal for Rosebud Mine Area F would enable 70.8

million tons of coal to be extracted over the lifetime of the project.# The Nanushuk

3 These sixteen EISs and EAs are a sampling of environmental reviews related to fossil fuel extraction and
infrastructure issued in 2017 and 2018. Some of the EISs reviewed tier to older Programmatic Environmental
Impact Statements (PEISs), which are referenced in the report where necessary or helpful to the analysis.
The sixteen EISs represent all the fossil fuel extraction-related EISs issued in 2017 and 2018. The ten EAs are
for proposed coal, oil, and gas production leases and plans and were issued between 2017-2018.

4 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=262700.
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Project alone would be responsible for 120,000 barrels of oil production per day.5 In
aggregate, the maximum estimated lifetime direct and indirect emissions from the
analyzed proposed fossil fuel extraction projects as disclosed by the EISs (not including
the sage-grouse RMPs or acoustic testing project) would be 1.36 billion metric tons of
carbon dioxide equivalents (CO.e), or roughly 21% of total direct US GHG emissions in
2017.°

Among the ten EAs are four oil and gas lease parcel sales, five modifications to coal
plans or leases, and one coal mining plan. All of the EAs were issued in 2017 and 2018
during the Trump administration. Many of the reviews are tiered to or reference EISs,
RMPs, and Records of Decision (RODs) published in previous years. If approved, the
proposed projects related to the ten EAs would be responsible for producing a sizable
quantity of GHG emissions, even though they represent only a sampling of the projects
proposed in 2017 and 2018 related to fossil fuel production, processing, and transport.
These ten EAs would produce an estimated maximum of 668 million metric tons of CO.e,
or approximately 10% of total direct US GHG emissions in 2017.7

The majority of the EAs and EISs included in this survey disclosed the estimated

direct and indirect emissions that would be generated as a result of the proposed fossil

5 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=260614.

6 For calculation of cumulative emissions of surveyed proposed project, see total CO,e emissions calculation
in Table 1 (Pages 12-14). In 2017, the EPA estimates that U.S. greenhouse gas emissions totaled 6.46 billion
metric tons of carbon dioxide equivalents. United States Environmental Protection Agency, Inventory of US
Greenhouse Gas Emissions and Sinks, available at https://www.epa.gov/ghgemissions/inventory-us-
greenhouse-gas-emissions-and-sinks.

7 For calculation of cumulative emissions of surveyed proposed project, see total CO.e emissions calculation
in Table 2 (Pages 15-16). In 2017, the EPA estimates that U.S. greenhouse gas emissions totaled 6.46 billion
metric tons of carbon dioxide equivalents. United States Environmental Protection Agency, Inventory of US
Greenhouse Gas Emissions and Sinks, available at https://www.epa.gov/ghgemissions/inventory-us-
greenhouse-gas-emissions-and-sinks.
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fuel production activities, including downstream emissions from the combustion of the
produced fuels.® In many cases, the estimated emissions impact was quite large. (See
Table 1.) However, there was no instance in which a federal agency concluded that the
emissions impact would be significant. The discussion of significance tended to be quite
limited, and agencies did not use available tools such as the social cost of carbon (SCC) to
better evaluate the magnitude of the emissions impact.9 Additionally, in most cases,
agencies did not examine the cumulative impact of the proposal when added to other
recent and reasonably foreseeable fossil fuel leasing approvals (such as those issued in the
same region or by the same agency as the proposal under review). There were some
instances in which agencies discussed potential mitigation measures for reducing GHG

emissions, but agencies did not firmly commit to undertaking such measures.

Methodology

This report analyzes the consideration of greenhouse gas emissions in the
identified EISs and EAs related to fossil fuel production. The EISs were obtained from the
comprehensive EIS database of the Environmental Protection Agency (EPA). All of the
EISs pertaining to fossil fuel extraction during 2017 and 2018 were evaluated. The EAs

were sourced directly from the websites of the agencies which conducted the reviews. The

8 The Sabin Center defines direct emissions as those which occur directly as a result of fossil fuel production
on the project site, including construction, operational, and decommissioning emissions and local carbon
stock changes. Indirect emissions are those that occur off-site, including induced vehicle trips; upstream
emissions such as off-site energy generation and embedded carbon in construction materials; and
downstream emissions from transportation, refining, and ultimate combustion of the produced fuels.

9 There was only one EIS in which the agency quantified the social cost of carbon associated with the
projected emissions. See Liberty Development and Production Plan EIS.
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EAs were selected in order to represent a range of types of projects and geography around
the US. The results were recorded in individual Excel spreadsheets for each
environmental review. The spreadsheets were then compiled into an Excel workbook
which is on file with the Sabin Center.

The analysis evaluated the environmental review documents across three major
categories: the effects of the proposed action on climate change, the effects of climate
change on the proposed action, and the cumulative and market impacts of fossil fuel
production. These categories were selected to accomplish two overarching objectives.
First, the categories ensure that the review captured not only how fossil fuel-related
projects will contribute to climate change, but also how the effects of climate change
could affect these projects. Second, these categories ensure analysis of whether agencies
considered GHG emissions only within the scope of the project or in the context of
emissions from larger geographic areas and within the national energy market as a whole.
The survey assessed the following elements of each document reviewed (all emissions

refer to GHG emissions):

Effects of Proposed Action on Climate Change

1. Scope of proposed action (connected actions and tiered documents)
2. Direct emissions

3. Indirect emissions

4. Alternatives

5. Significance

Sabin Center for Climate Change Law | Columbia Law School





6. Mitigation (of GHG emissions)

Effects of Climate Change on Proposed Action

L Effects of climate change
2. Alternatives
3. Adaptation measures

Cumulative Emissions and Market Impacts of Fossil Fuel Production

1. Cumulative emissions disclosure

2. Analysis of energy market impacts and net emissions

Table 1 lists all of the fossil fuel-related EISs analyzed for the survey. The table
includes the specific project type, the lead agency that drafted the environmental review,
and the total direct and indirect lifetime GHG emissions estimate in metric tons (MT) of
CO.e associated with each project as listed in the EIS or EA. The CO.e estimates listed are
based on the lifetime emissions provided in the individual EISs and EAs. Table 2 provides
the inventory of fossil fuel-related EAs analyzed. The table includes the specific project
type, the lead agency that drafted the environmental review, and the total direct and
indirect GHG emissions estimate in metric tons (MT) of CO.e associated with each

project.
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Table 1: 2017-2018 Fossil Fuel-Related EISs

Continental Shelf Lease Sale
SEIS'

Project Name Project Type Lead Total GHG
Agency Emissions (MT
CO.e)
Western Energy Company's Fossil Fuel Extraction OSMRE 235,355,989
Rosebud Mine Area F©
Alpine Satellite Development | Fossil Fuel Extraction DOI 74,006,596
Plan for the Proposed Greater
Mooses Tooth 2
Development Project: Final
Supplemental Environmental
Impact Statement (FSEIS)"
Nanushuk Project™ Fossil Fuel Extraction Army 513,290,000
Corps of | (maximum)
Engineers
Liberty Development and Fossil Fuel Extraction BOEM 64,570,000
Production Plan®
Alton Coal Tract Lease Fossil Fuel Extraction BLM 111,337,750
Normally Pressured Lance Fossil Fuel Extraction BLM 190,217,170
Natural Gas Development
Project’>
Federal Coal Lease Fossil Fuel Extraction USFS 38,339,650 to
Modifications COC-1362 & 40,293,286
COC-67232%
Gulf of Mexico Outer Fossil Fuel Extraction BOEM 126,341,250
Continental Shelf Lease Sale'” (taken from
tiered PEIS
issued in 2016)™®
Gulf of Mexico Outer Fossil Fuel Extraction BOEM Included in

above

' Available at https://cdxnodengn.epa.gov/cdx-enepa-11/public/action/eis/details?eisId=262700.
" Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisId=256362.
2 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisId=260614.
3 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=256207.
4 Available at https://cdxnodengn.epa.gov/cdx-enepa-I1/public/action/eis/details?eisId=253488.
5 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisId=251808.
16 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=238724.
7 Available at https://cdxnodengn.epa.gov/cdx-enepa-Il/public/action/eis/details?eisId=242803.
8 Available at https://[www.boem.gov/National-OCS-Program-for-2017-2022/.
9 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisId=242803.
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Activities on the Gulf of

Mexico Outer Continental
Shelf2¢

Plan

Nevada and Northeastern Resource Management BLM Not disclosed
California Greater Sage Plan

Grouse Proposed Resource

Management Plan

Amendment°

Oregon Greater Sage Grouse | Resource Management BLM Not disclosed
Proposed Resource Plan

Management Plan

Amendment*

Northwest Colorado Greater | Resource Management BLM Not disclosed
Sage Grouse Proposed Plan

Resource Management Plan

Amendment??

Idaho Greater Sage Grouse Resource Management BLM Not disclosed
Proposed Resource Plan

Management Plan

Amendment>3

Wyoming Greater Sage Resource Management BLM Not disclosed
Grouse Proposed Resource Plan

Management Plan

Amendment>#

Utah Greater Sage Grouse Resource Management BLM Not disclosed
Proposed Resource Plan

Management Plan

Amendment*

Geological and Geophysical Resource Management BOEM Not disclosed

Total Emissions?7

1,355,412,041 to
1,353,458,405

2° Available at https://cdxnodengn.epa.gov/cdx-enepa-1I/public/action/eis/details?eisld=262925.

2 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=263015.

22 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=262976.

3 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=262943.

24 Available at https://cdxnodengn.epa.gov/cdx-enepa-1I/public/action/eis/details?eisId=262968.

5 Available at https://cdxnodengn.epa.gov/cdx-enepa-1I/public/action/eis/details?eisId=262994.

26 Available at https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisld=236760.

27 Total emissions calculation only includes projects that disclosed emissions quantitatively or tiered to a

PEIS that did so.
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Table 2: 2017-2018 Fossil Fuel-Related EAs

Project Name Project Type Lead Total GHG

Agency Emissions (MT
CO.e)

Oil and Gas Lease Parcel Oil and Gas Lease Parcel BLM 352,000 tO

Sale, December 11, 2018 Sale Environmental 361,000

(Montana)?8 Assessment

December 2018 Competitive | Oil and Gas Lease Parcel BLM 65,100 to

Oil and Gas Lease Sale Sale Environmental 17,515,600

(Nevada)?® Assessment

September 2018 Competitive | Oil and Gas Lease Parcel BLM 304,361,229

Oil and Gas Lease Sale Sale Environmental

(Pecos District Office, New | Assessment

Mexico)3°

South Fork Federal Coal Coal Lease Modification BLM 14,916,013

Lease Modifications UTU- Environmental Assessment

84102 and U-63214
Environmental Assessment3!

Bull Mountains Mine No. I Mining Plan Modification | OSMRE 114,300,000 +
Federal Mining Plan Environmental Assessment < 900,000 +
Modification Environmental < 900,000
Assessment: Musselshell
County and Yellowstone
County, Montana [Federal
Coal Lease MTM 97988; May

11, 2018]3

Greens Hollow Tract Mining | Mining Plan Modification | OSMRE 191,805,267
Plan Modification Supplemental

Supplemental Environmental Assessment

Environmental Assessment33

8 Available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/108993/160291/195985/Environmental_Assessment_December_11_2018_Lease_Sale.pdf.
29 Available at https://eplanning.blm.gov/epl-front-office/projects/nepa/112280/160464/196208/ DOI-BLM-
NV-Loo0-2018-0002-EA_Final.pdf.

3° Available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/103545/160256/195950/Sept_2018_Lease_Sale_EA_10-21-18_final.pdf.

3 Available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/89382/148046/181900/South_Fork_Federal_Coal_Lease_Final_EA_6.12.18.pdf.

32 Available at https://www.wrcc.osmre.gov/programs/federalLands/NEPA_SignalPeak_EA_080318-
051118.pdf.

33 Available at https://www.wrcc.osmre.gov/programs/federalLands/NEPA_SufcoMine_EA.pdf.
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The Falkirk Mining Coal Mining Plan OSMRE 6,348,120
Company 2 Section 10 Supplemental
Federal Coal Mining Plan Environmental Assessment
Supplemental
Environmental Assessment34
Cherry Creek Development | Oil and Gas Development | USFS 22,408
Plan Oil and Gas Wells, Project Environmental
Access Roads, and Utilities Assessment
(McKenzie County, North
Dakota, January 2018)35
Federal Coal Lease Coal Lease Modification BLM 20,346,229 to
Modification and Mine and Mine Permit Revision 30,519,343
Permit Revision and and Renewal
Renewal: King II Mine, Environmental Assessment
Colorado3®
February 2017 Oil and Gas Oil and Gas Lease Parcel BLM 1,249,005
Lease Sale3” Sale Environmental
Assessment
Total Emissions3® 639,849,420 to
668,282,034

34 Available at

https://www.wrcc.osmre.gov/programs/federalLands/NEPA_FalkirkMine_Environmental_Assessment.pdf.

35 Available at https://www.fs.usda.gov/nfs/11558/www/nepa/104761_FSPLT3_4175710.pdf.

36 Available at https://eplanning.blm.gov/epl-front-

office/projects/nepa/70895/127910/155610/King_II_Lease_Mod_Final_EA_2017-1012.pdf.

37 Available at https://eplanning.blm.gov/epl-front-

office/projects/nepa/61831/81752/95974/2016.09.16_20170GLS_FINAL.pdf.

38 Total emissions calculation only includes projects that disclosed emissions.
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II: Analysis of Survey Results

This section summarizes the trends found among the environmental review
documents regarding the scope of direct and indirect emissions disclosure, methods to
calculate greenhouse gas emissions, alternatives and mitigation strategies, consideration
of cumulative impacts across multiple leasing decisions, determinations of significance,
and use of the social cost of carbon. The analysis considers these trends separately across
the EISs and then the EAs. While the survey is not a comprehensive review of all relevant
fossil fuel-related environmental reviews completed in 2017-2018, it reveals a trend toward

minimal consideration of climate change impacts during environmental review.

Scope of Direct and Indirect Emissions Disclosure

To assess how robustly the environmental review documents considered GHG
emissions associated with the proposed projects, this analysis evaluates disclosure of both
direct and indirect emissions. More specifically, the scope of analysis encompasses and
distinguishes between disclosure of direct emissions generated by the proposed action
and occurring concurrently in the same place where the action is located and indirect
emissions caused by the action and reasonably foreseeable but occurring later in time or
farther removed in distance. This section will review trends among EISs first and then
proceed to review of the EAs.

In total, seven (78%) of the nine 2017-2018 EISs for fossil fuel extraction projects
(not including the sage-grouse RMPs or acoustic testing project) quantitatively disclose

both direct and indirect GHG emissions. The only two EISs that do not contain
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quantitative disclosures of this type are the Gulf of Mexico Outer Continental Shelf Oil
and Gas Lease Sales 2017-2022 EIS and the Gulf of Mexico Outer Continental Shelf Lease
Sale SEIS. The latter tiers to the former. Additionally, both of these EISs tier to the Outer
Continental Shelf Oil and Gas Leasing Program: 2017-2022 EIS issued in 2016, which
quantifies both direct and indirect project GHG emissions. In short, all nine fossil fuel
extraction EISs issued in 2017-2018 either quantitatively disclose direct and indirect GHG
emissions or tier to a PEIS that quantitatively discloses direct and indirect GHG
emissions.

In general, agencies calculated direct emissions for sub-categories such as
transportation, onsite energy usage, and methane leakage by multiplying projected
operations data by emissions factors obtained from organizations such as the EPA and
The Climate Registry.394° Agencies summed the sub-components of direct emissions to
calculate total direct emissions. The precise data and emissions factors vary from project
to project. The same seven EISs that quantitatively disclose direct GHG emissions also
quantitatively disclose indirect GHG emissions. Most EISs calculate end-use emissions
from fossil fuel combustion, but other sub-categories of indirect and downstream
emissions were not typically quantified (e.g., processing and transportation emissions).
To calculate end-use emissions, agencies multiplied projected production data (supplied

by applicants) by emissions factors from agencies such as the EPA.

39 EPA, Conversion Factors for Hydrocarbon Emission Components, available at
https://www3.epa.gov/otaq/models/nonrdmdl/nonrdmdl2010/420r10015.pdf.

4° The Climate Registry, 2016 Default Emission Factors, Table 13.7, available at
https://www.theclimateregistry.org/wp-content/uploads/2014/11/2016-Climate-Registry-Default-Emission-
Factors.pdf.
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To more specifically analyze the extent of indirect emissions disclosure, the survey
of EISs and EAs recorded mentions of “upstream emissions,” which are the emissions
from project inputs, and “downstream emissions,” which are the emissions from the
transportation, processing or use of project outputs.# The review of EISs and EAs also
recorded GHG emissions from induced vehicle trips and off-site energy production.
Notably, none of the EISs disclose upstream emissions as defined by the Sabin Center to
include emissions sources such as embedded carbon in construction materials.+>
Disclosure of downstream project emissions is less consistent across the projects. The two
Gulf of Mexico offshore oil production EISs qualitatively disclose downstream emissions
and tier to the 2016 programmatic EIS, which quantifies downstream emissions. Further,
seven of the nine fossil fuel EISs (78%) quantitatively disclose downstream emissions
from transportation, processing, and/or combustion. This group of EISs includes the
Liberty Development and Production Plan EIS, which quantifies these emissions but does
not disaggregate them from total lifecycle GHG emissions. In addition, one EIS
quantitatively discloses GHG emissions from induced vehicle trips and one qualitatively
discusses these emissions while the rest do not include any mentions. None of the EISs
disclose emissions from off-site energy production.

Emissions were not quantified for the sage grouse RMP EISs or the acoustic testing

EIS. According to the 2018 sage-grouse RMP EISs, the RMPs include management actions

4 The terms “upstream emissions” and “downstream emissions” rely upon definitions by the Sabin Center.
4> The Gulf of Mexico Outer Continental Shelf Lease Sale SEIS, however, uses the term “upstream
emissions” to refer to direct emissions as defined by the Sabin Center. Gulf of Mexico Outer Continental
Shelf Lease Sale SEIS, §4.1.2.
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that could significantly increase the amount of land available for fossil fuel leasing.43
However, the agency (BLM) did not estimate the potential volume of fossil fuels that
could be produced from these lands or the resultant direct and indirect GHG emissions. It
is understandable that BLM did not attempt to quantify emissions in the absence of fossil
fuel production estimates; however, various commenters recommended that BLM look
more closely at potential oil and gas production scenarios and the corresponding
emissions impacts given the potential scale of oil and gas production that could occur
under these revised RMPs. As for the Gulf of Mexico acoustic testing project: the purpose
of the proposed activities was to identify areas that are suitable for offshore oil
production, among other offshore activities, and thus the agency (BOEM) did not have
the data necessary to quantify future fossil fuel production or the impacts on emissions.
Moving on to review of the EAs, each of the ten EAs provides a quantitative
estimate for projected direct emissions. While the majority of environmental reviews
provide a single estimate for projected emissions, two of the ten EAs (20%) provide a
range of emissions: the December 2018 Competitive Oil and Gas Lease Sale (Nevada) and
the Bull Mountains Mine No. I Federal Mining Plan Modification Environmental
Assessment: Musselshell County and Yellowstone County, Montana [Federal Coal Lease
MTM 97988; May 11, 2018]. One EA, the December 2018 Competitive Oil and Gas Lease

Sale (Nevada) (“December 2018 EA”), provides a significant range of estimated emissions.

4 See Hannah Nordhaus, An Iconic Bird Just Lost Important Habitat Protections: What It Means, National
Geographic (Mar. 21, 2019) (the new plans would lift protections on nearly nine million acres of habitat,
making it possible to eventually issue oil and gas leases on these lands).
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For this EA, BLM reports projections ranging from 65,100 to 315,600 metric tons of CO.e
as direct annual emissions.

Of the ten EAs, eight (80%) disclose quantitative estimates for indirect emissions.
One EA offers a qualitative discussion of indirect estimates. In one EA, the December
2018 Competitive Oil and Gas Lease Sale (Nevada) (“December 2018 EA”), BLM reports a
range of annual emissions of o to 860,000 metric tons CO.e, amounting to a wide range of
estimated lifetime emissions during the 20-year duration of the project of o to 17,200,000
metric tons CO,e. An EA to which the December 2018 EA is tiered also discloses that,
“IsJome end uses of fossil fuels extracted from Federal leases include... fuel oils for
heating... production of asphalt and road oil; and the feedstocks used to make chemicals,
plastics, and synthetic materials.”++

The one EA that does not disclose the projected indirect emissions is for the
February 2017 Oil and Gas Lease project in Utah. The EA states that, “[i]t is not possible to
estimate indirect GHG emissions from leasing actions, as it is not possible to know what
level of production will occur, or could likely occur, from issuance of any leases
authorized under a lease sale EA.”#5 Like the EISs, none of the EAs disclose upstream
GHG emissions (e.g., from embedded carbon in construction materials). Among the ten
EAs, six (60%) disclose downstream emissions quantitatively, and one (10%) includes

qualitative emissions estimates. In regard to vehicle trips, five of the ten EAs (50%)

44 BLM, Preliminary Environmental Assessment, DOI-BLM-NV-Lo30-2017-0021-EA August, 2017 December
2017 Competitive Oil and Gas Lease Sale, Page 29, available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/85574/137283/167637/20170&G_EA_FINAL-20170926_(2)_508.pdf.

45 BLM, February 2017 Oil and Gas Lease, Page 38.
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mention this type of associated emission. Three of the EAs (30%) quantitatively discuss
emissions associated with vehicle trips and two (20%) qualitatively discuss these
emissions. In terms of emissions from off-site energy production, one of the ten (10%)
discloses estimated emissions quantitatively while one other includes estimates
qualitatively.

It is notable that although federal agencies produce EAs solely for proposals which
are determined not to have significant impacts, these ten projects alone would contribute
between 640 and 668 million metric tons of CO,e throughout their lifetimes,
approximately one-tenth of the annual GHG emissions of the entire United States.
Further, NEPA only allows an agency to rely on an EA if the agency has found that a
proposed project’s impacts are not significant; an agency must prepare an EIS if the
agency has found that the project’s impacts are significant or if there is a question as to

whether there are significant impacts.

Methods to Calculate Emissions

Perfect Substitution and Gross Downstream Emissions versus Net Downstream Emissions

There are two ways that agencies evaluated downstream emissions (i.e. emissions
from end use of the produced fossil fuels): (i) estimating the total gross downstream
emissions by multiplying the amount of fuels produced by a combustion emissions factor;
and (ii) estimating the net downstream emissions, taking into account the effect of the

proposed fossil fuel production on energy markets, fuel prices, and overall patterns of
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fossil fuel consumption.4® For projects in which the EIS or EA calculated net emissions,
the Sabin Center determined whether the EIS/EA explicitly claimed perfect substitution.
Perfect substitution means that a project has no net GHG impacts because, were it not to
be developed, other projects would be developed instead, leading to higher net global
emissions.

Out of the nine EISs for fossil fuel extraction projects, six (67%) disclose only gross
emissions (and one of these six EISs contains only a qualitative disclosure of gross
emissions). The remaining three fossil fuel EISs contain estimates of net emissions.

The three EISs that disclose net project emissions all reach different conclusions
about the net impacts of the respective projects. For example, the Gulf of Mexico Outer
Continental Shelf Lease Sale SEIS qualitatively discusses market substitution.47 In
addition, the Liberty Development and Production Plan, an onshore oil production
project in Alaska, estimates associated market impacts of oil, including net emissions,
using economic modeling. The agency explicitly states that it does not claim perfect
substitution. The agency finds that emissions will be higher if the project is not developed
rather than if the project is developed due to substitution of higher-emitting fuels.4® The
Alpine Satellite Development Plan for the Proposed Greater Mooses Tooth 2
Development Project FSEIS (onshore oil production) analyzes market impacts but does

not claim perfect substitution. It finds that emissions will be higher if the project is

46 The second approach (the “net emissions” approach) assumes that the production of fossil fuels on
federal lands will offset the production of fossil fuels from other sources.

47 BOEM, Gulf of Mexico Outer Continental Shelf Lease Sale SEIS, §4.1.2.

48 BOEM, Liberty Development and Production Plan, §4.2.4.1.
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developed than if it is not. Of the ten EAs evaluated, only one (10%) includes a discussion
of market impact or substitution. One explanation for this lack of discussion is that
projects which generate the publication of EAs have effects which are determined to be

not significant.

Choice of Global Warming Potential (GWP)

GWP is the measure of how much energy the emissions of one ton of a gas will
absorb over a given period of time relative to the emissions of one ton of CO,.# So, the
larger the GWP of a gas, the more that gas warms the Earth. GWPs enable the emissions
estimates of different gases to be compared through a common unit of measure. While
the typical time period employed for GWPs is 100 years, the 20-year GWP is sometimes
used as an alternative because it emphasizes the impact of gases with shorter lifetimes,
such as methane (CH,). None of the EISs and only one of the EAs provides quantitative
emissions estimates based on two different GWPs. The Oil and Gas Parcel Sale, December
11, 2018 (Montana) EA provides direct and indirect emissions estimates according to both

the 20-year GWP and the 100-year GWP.

49 US Environmental Protection Agency, Greenhouse Gas Emissions: Understanding Global Warming
Potentials, available at https://www.epa.gov/ghgemissions/understanding-global-warming-potentials.
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Alternatives and Mitigation

At minimum, environmental reviews must include a “no action” alternative in
addition to the proposed action. However, certain EISs and EAs also compare additional
alternatives.

Of the nine 2017-2018 fossil fuel production EISs, four (44%) qualitatively compare
GHG emissions across the range of proposed alternatives, four (44%) quantitatively
compare GHG emissions between alternatives, and one does not compare GHG emissions
between alternatives whatsoever.

Some EISs and EAs discuss mitigation measures to reduce or eliminate GHG
emissions from the proposed action. Some reviews contain overlap between the
discussion of alternatives and mitigation measures, in particular when the agency is
considering a lower-emitting alternative. Five out of nine fossil fuel extraction EISs (56%)
identify possible mitigation measures to reduce GHG emissions, and only three out of
nine (33%) commit to implementing GHG mitigation measures. The three EISs that
commit to GHG mitigation measures are the Nanushuk Project (onshore oil), the
Normally Pressured Lance Natural Gas Development Project, and the Federal Coal Lease
Modifications COC-1362 & COC-67232. The Nanushuk Project commits to “[a]voidance
and minimization measures and BMPs for the reduction of GHG emissions and climate
change impacts includ[ing] unit fuel combustion efficiency, waste heat recovery,
management of flaring and venting, compliance with applicable federal requirements for

reducing and minimizing fugitive CH, emissions, and management of construction and
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operations to minimize overall GHG emissions.”® In addition, the Normally Pressured
Lance Natural Gas Development Project states that “[p]er the portion of [B]LM’s Methane
and Waste Prevention Rule that is already in effect, operators are required to submit
Waste Minimization Plans with their application for permit to drill (APD) requests.
Beyond this requirement, GHGs are minimized through applicant committed measures,
which become requirements in the ROD.”> Notably, however, BLM (the lead agency)
claims that it cannot require additional GHG mitigation measures beyond the existing
Methane Waste Prevention Rule because GHG emissions are not a “regulated pollutant
with an ambient standard or significance threshold.”s> The Federal Coal Lease
Modifications COC-1362 & COC-67232 describes efforts taken by the applicant to reduce
methane leakage and notes, “[t]he West Elk Mine is taking steps to reduce methane
emissions outside of the mitigation measures described in this EIS. MCC [the applicant] is
a participant in EPA’s Coalbed Methane Outreach Program, which is a voluntary program
with the goal to reduce methane emissions from coal mining activities.”s3

The majority of the EAs do not compare GHG emissions estimates from the
proposed action and reasonable alternatives. Most provide only GHG emissions estimates
of the proposed action and the alternative of no action. Two of the EAs (20%) disclose
quantitative GHG estimates for one alternative in addition to the proposed action. One of

the EAs (10%) includes GHG estimates for three alternatives. None of the EAs identify or

5° Army Corps of Engineers, Nanushuk Project, Pages 3-29 to 3-30.

5t BLM, Normally Pressured Lance Natural Gas Development Project, Appendix P Page 43.
52 BLM, Normally Pressured Lance Natural Gas Development Project, Appendix P Page 43.
53 USFS, Federal Coal Lease Modifications COC-1362 & COC-67232, §2.3.7.
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assess mitigation measures or reasonable alternatives to avoid or minimize GHG
emissions. Further, none of the EAs make a commitment to implementing GHG
mitigation measures.

Overall, the agencies do not appear to take extensive measures to require
applicants to undertake GHG mitigation. Most of the EISs and EAs do not contain GHG
mitigation measures, and those that do rely primarily on existing federal regulations and
voluntary efforts by the applicants rather than new conditions or stipulations imposed by

the agency for individual projects.

Significance

NEPA requires federal agencies to assess the significance of proposals’ impacts.
However, agencies do not always reach a firm conclusion as to whether impacts are
significant, particularly when reviewing the impacts of GHG emissions. As employed in
the regulations implementing NEPA, the term “significantly” necessitates considerations
of intensity and context according to factors specified in 40 CFR § 1508.27.54

There is very little discussion of the significance of GHG emissions in the 2017-2018
fossil fuel extraction EISs. Seven out of the nine EISs (78%) do not discuss the significance
of project GHG emissions. The Alpine Satellite Development Plan for the Proposed
Greater Mooses Tooth 2 Development Project FSEIS asserts that the significance of the
project emissions cannot be determined. The lead agency, BLM, states that “[c]limate

change is by its very nature a cumulative global problem, and no single project or action

54 40 CFR § 1508.27.
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contributes a significant amount of greenhouse gases when compared to global
greenhouse gas emissions.”> One can infer that BLM views emissions from this proposal
as insignificant, but the agency is not explicit. As the Council on Environmental Quality
(CEQ) writes in their handbook, Considering Cumulative Effects Under the National
Environmental Policy Act, “[e]vidence is increasing that the most devastating
environmental effects may result not from the direct effects of a particular action, but
from the combination of individually minor effects of multiple actions over time.”®

Of the ten EAs, six (60%) explicitly discuss the significance of GHG emissions. As a
whole, the agencies’ decisions to produce EAs rather than EISs as their NEPA
documentation support the inference that the proposed projects’ environmental impacts
were determined to be not significant; by extension, their GHG emissions must have been
determined not to be significant. As noted above, agencies issued EAs and FONSIs for
these proposals despite estimating that these ten projects alone would contribute
between 640 and 668 million metric tons of CO.e, approximately one-tenth of the GHG
emissions of the entire United States, and some of the individual proposals are
anticipated to generate hundreds of millions of tons of CO.e (see Table 1).

Another method of evaluating the significance of GHG emissions is by comparing
project emissions to total emissions on global, national or state scales. The Alton Coal

Tract Lease is the only EIS to provide an explicit conclusion on the significance of GHG

55 BLM, Alpine Satellite Development Plan for the Proposed Greater Mooses Tooth 2 Development Project
FSEIS, Page 306.

56 Council on Environmental Quality, Considering Cumulative Effects Under the National Environmental
Policy Act, Section 1: Introduction to Cumulative Effects Analysis1 1 (1997), available at
https://ceq.doe.gov/docs/ceq-publications/ccenepa/seci.pdf.
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emissions. That EIS finds that the resultant emissions would not be significant as the
project would represent “0.00023% of the global emissions, an insignificant fraction of
that total.”>” Nine of the ten EAs (90%) compare project emissions to total emissions at
global, national or state levels and conclude that emissions would be relatively small.
Additionally, four of the ten EAs (40%) conclude that it is impossible to assess the
significance of emissions due to uncertainty or a lack of quantitative thresholds. An
example of the terminology employed to assert uncertainty is found in the December 2018
Competitive Oil and Gas Lease Sale (Nevada). The EA states that, “[a]lthough this EA
presents a quantified estimate of potential GHG emissions associated with reasonably
foreseeable oil and gas development, there is significant uncertainty in GHG emission
estimates due to uncertainties with regard to eventual production volumes and variability

in flaring, construction, transportation, and end uses.”>®

Cumulative Impacts Across Multiple Leasing Decisions

NEPA regulations define cumulative effects as “the impact on the environment
which results from the incremental impact of the action when added to other past,
present, and reasonably foreseeable future actions regardless of what agency (Federal or
non-Federal) or person undertakes such other actions (40 CFR § 1508.7).”5 Out of the

nine EISs, two (22%) quantitatively disclose cumulative GHG impacts, two (22%) offer

57 BLM, Alton Coal Tract Lease, Appendix L Page 100.

58 BLM, December 2018 Competitive Oil and Gas Lease Sale (Nevada), Page 30.

59 CEQ, Considering Cumulative Effects Under NEPA, Executive Summary, Page v, available at
https://ceq.doe.gov/docs/ceq-publications/ccenepa/exec.pdf.
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qualitative disclosure, and five (56%) do not provide a discussion of cumulative
emissions. Two EISs, the Western Energy Company's Rosebud Mine Area FEIS and
Federal Coal Lease Modifications COC-1362 & COC-67232, quantitatively disclose
cumulative GHG impacts from multiple fossil fuel leasing decisions in the project area.
The EISs disclose emissions from current and continuing mining operations as well as
projected emissions from the proposed projects. The two 2017-2018 EISs for oil drilling in
the Gulf of Mexico both qualitatively discuss cumulative emissions and tier to the 2016
PEIS for Outer Continental Shelf drilling, which quantitatively discloses cumulative
emissions for multiple leasing decisions in the Gulf of Mexico.

None of the EISs discuss cumulative emissions from multiple leasing decisions in
the state of the proposed project. In regard to the EAs, four of the ten (40%) provide
quantitative cumulative emissions from fossil fuel extraction within the management area
or locale in which the proposal is located. Two of the ten EAs (20%) estimate cumulative
emissions from fossil fuel leasing at the state level and two of the EAs (20%) estimate
cumulative emissions from fossil fuel leasing at the national level. On the national scale,
two of the ten EAs (20%) provide quantitative discussions for cumulative emissions from

all fossil fuel extraction.

Social Cost of Carbon (SCC)
First developed in 2009 by an Obama-era federal working group, the SCC
measures the full costs of emitting one ton of carbon dioxide into the atmosphere,

accounting for damage to public health, infrastructure, and any other harm to human
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society.® The SCC is currently a significant component of federal environmental policy,
applied frequently in cost-benefit analyses to evaluate potential projects or environmental
regulations.

Among the reviewed EISs, only one, concerning the Liberty Development and
Production Plan, discloses the social cost of GHG emissions from the proposed project
within the text of the EIS. The Gulf of Mexico OCS Oil and Gas Lease Sales 2017-2022 and
Gulf of Mexico OCS Lease Sale SEIS do not directly disclose the social cost of GHGs.
However, the Gulf of Mexico OCS Oil and Gas Lease Sales 2017-2022 EIS references a
technical report supplementing Outer Continental Shelf Oil and Gas Leasing Program:
2017-2022 EIS, issued in 2016, which does disclose it. The Federal Coal Lease Modifications
COC-1362 & COC-67232 EIS does not disclose the social cost of GHGs from the proposed
project but claims that an EIS for the Colorado Roadless Rule discloses it.

The other five EISs do not disclose the social cost of GHG emissions from the
proposed projects and typically include “boilerplate” language to justify this lack of
disclosure. Justifications from the agencies often state that NEPA does not require cost-
benefit analysis for projects and that it would be unfair to quantify the social cost of GHG
emissions without explicitly quantifying the social benefits of fossil fuel extraction and

use.® Some EISs also cited President Trump’s Executive Order 13783 entitled “Promoting

60 Scientific American, Should the Social Cost of Carbon be Higher?, available at
https://www.scientificamerican.com/article/should-the-social-cost-of-carbon-be-higher.
6 See e.g. Bureau of Land Management, Alton Coal Tract Lease, available at
https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/details?eisId=253488.

Sabin Center for Climate Change Law | Columbia Law School




https://www.scientificamerican.com/article/should-the-social-cost-of-carbon-be-higher



Energy Independence and Economic Growth,”® issued on March 28, 2017, to defend not
disclosing the SCC.

None of the EAs evaluated discuss the SCC. To support the lack of disclosure of the
social cost of GHG emissions, five of the ten EAs contain boilerplate language asserting
that the SCC is not an appropriate tool for disclosing GHG impacts in NEPA reviews. The
South Fork Federal Coal Lease Modifications and Environmental Assessment contains a
pertinent example of this language. The EA states:

The use of the SCC protocol was not expanded for the South Fork Federal Coal

Lease modifications for a number of reasons. Most notably, this action is not a

rulemaking for which the SCC protocol was originally developed. Second, on

March 28, 2017, the President issued Executive Order 13783 which, among other

actions, withdrew the Technical Support Documents upon which the protocol was

based and disbanded the earlier Interagency Working Group on Social Cost of

Greenhouse Gases... [T]here is no Executive Order requirement to apply the SCC

protocol to project decisions. Further, NEPA does not require a cost-benefit

analysis (40 CFR § 1502.23), although NEPA does require consideration of ‘effects’

that include ‘economic’ and ‘social’ effects (40 CFR § 1508.8(b). Without a

complete monetary cost-benefit analysis, which would include the social benefits

of the proposed action to society as a whole and other potential positive benefits,

62 US White House, Presidential Executive Order on Promoting Energy Independence and Economic
Growth, Issued on March 28, 2017, available at https://www.whitehouse.gov/presidential-
actions/presidential-executive-order-promoting-energy-independence-economic-growth/.
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inclusion solely of a SCC cost analysis would be unbalanced, potentially inaccurate,

and not useful in facilitating an authorized official’s decision.53

Agencies provide similar statements to rationalize not disclosing the SCC in many
of the EISs and EAs. As quoted above, one frequently used argument is that, since NEPA
does not require a cost-benefit analysis, the inclusion of the SCC protocol alone would be
ineffective and unhelpful. However, this argument is misplaced. The SCC is a valuable
tool not only for cost-benefit analysis, but also to help disclose the nature and extent of

the environmental and public health impacts of a proposed project.

II1: Conclusion

While the majority of EISs and EAs surveyed include some disclosure of projects’
direct and indirect GHG emissions, most of the environmental reviews lack a rigorous
analysis of the significance of those emissions or the cumulative impacts of federal fossil
fuel leasing in the aggregate. At the most basic level, all of the EISs either disclose direct
and indirect project emissions or tier to a PEIS that does so. All of the EAs disclose direct
emissions quantitatively and eight of ten (80%) disclose indirect emissions quantitatively,
with an additional EA offering a qualitative discussion of indirect emissions. Variance
exists in agencies’ methodologies for calculating emissions. Among some of the EISs
analyzed, agencies calculate net emissions including market impacts from fossil fuel

production. In other instances, agencies calculate only gross emissions.

6 OSMRE, South Fork Federal Coal Lease Modifications and Environmental Assessment, Page B-19.
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Among the reviewed documents, agencies largely forego opportunities to commit
to mitigation measures for GHG emissions, account for the significance of these
emissions, or consider the environmental and public health costs associated with
greenhouse gas emissions from the projects. The majority of EISs evaluated neither
discuss the significance of GHG emissions, nor disclose cumulative emissions from
multiple leasing decisions in the project area. In regard to the body of EAs, the agencies’
decision to produce EAs as NEPA documentation suggests that they determined GHG
emissions to be insignificant. Less than half (40%) of the EAs explicitly evaluate the
significance of GHG emissions in light of the factors specified in the NEPA regulations.
Few of the EISs and none of the EAs disclose SCC in relation to GHG emissions from the
proposed projects and most reiterate the same arguments for the lack of disclosure. In
summary, while federal agencies typically disclose gross GHG project emissions, more

often than not they neglect to more deeply analyze climate change impacts.
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Federal Agency Unified Agenda Items of Interest for 2019-2020 (last updated 11/22/19)

		Issue 

(Agency)

		Action

(Unified Agenda URL)

		Timing

		Updates



		Oil and Gas – Control Techniques Guidelines (EPA)

		Supplemental notice of a potential withdrawal of repeal of control technique guidelines concerning reducing volatile organic compounds from oil and gas sector.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201904&RIN=2060-AT76 



		Sept. 2019

		Status unknown.  Not included in Fall update.



		NAAQS Implementation (EPA)

		Proposed rule “to provide regulatory relief” in state implementation of NAAQS.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201904&RIN=2060-AU10 



		Sept. 2019

		Status unknown.  Not included in Fall update.



		Emission standards for tractor trailers

(EPA)

		Proposed rule concerning review of standards for on-highway heavy duty trailers (originally adopted in 2016 rule Phase 2 rule for heavy duty trucks).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201904&RIN=2060-AU50   



		Oct. 2019

		Status unknown.  States final action “To Be Determined.”  Not included in Fall update.



		Taking of migratory birds under federal law (DOI)

		Proposed rule codifying DOI Solicitor’s legal opinion re. scope of takings provision (NPRM).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1018-BD76 



		Nov. 2019

		



		Revision of NEPA regulations 

(White House CEQ) 

		Proposed rule revising the NEPA process.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=0331-AA03



		Nov. 2019

		



		Greenhouse gas emission and fuel economy standards for new light-duty vehicles 

(EPA and NHTSA)

		Final rule on revising EPA greenhouse gas emission standards and NHTSA fuel economy standards for model year 2021-26 light duty vehicles.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU09

		Nov. 2019

		



		Chemical accident safety – Section 112(r) of the Clean Air Act 

(EPA)

		Final rule revising accident prevention and safety requirements

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2050-AG95

		Nov. 2019

		Signed 11/20/19; not yet published in FR



		Emission standards for Wood Stoves and Boilers 

(EPA)

		Final rule to allow “sell through” period for nonconforming stoves and boilers.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU00 



		Nov. 2019

		Recent comments by EPA suggest that it may not finalize the rule



		PFAS listing

(EPA)

		Notice of proposed rulemaking on listing PFAS as hazardous substances under CERCLA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2050-AH09

		Nov. 2019

		



		Mercury air toxics standards for power plants

(EPA)

		Final rule on reconsideration of cost finding re. regulation of power plants under hazardous air pollutant program.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT99

		Nov. 2019

		



		Energy efficiency standards – process rule 

(DOE)

		Final rule on amendments to Process Improvement Rule concerning procedures in establishing and revising energy efficiency standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AD38



		Nov. 2019

		



		Coal Combustion Residuals Disposal

(EPA)

		Proposed rule for a new cease receipt of the October 2020 waste deadline and address some issues from the August 2018 court decision (USWAG v. EPA).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2050-AH10

also,

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2050-AH11



		Nov. 2019

		



		Heavy-Duty Engine Standards for Air Pollution 

(EPA)

		Pre-rule evaluation of nitrogen emissions from new heavy-duty vehicles and engines.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU41



		Nov. 2019

		Notice of proposed rulemaking set for June 2020.



		Energy Conservation Standards for General Svc. Incandescent Lamps (DOE)

		Notice of proposed determination comment period ends on whether standards in effect for general service incandescent lamps (GSILs) should be amended.  Initially determined that they do not need to be amended because it was not economically justified.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AE76



		Nov. 2019

		



		Coastal zone management regulations 

(DOC)

		Proposed rule “to make the consistency process more efficient across all stages of OCS oil and gas development”.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=0648-BH78



		Dec. 2019

		



		HFCs – Regulation of refrigeration coolants 

(EPA)

		Final rule revising regulation of HFCs in repair of refrigeration systems.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT81



		Dec. 2019

		



		New power plant CO2 standards (EPA)

		Final rule revising emission standards for greenhouse gas emissions from new and modified power plants.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT56



		Dec. 2019

		



		Methane emission standards – new oil and gas facilities (EPA)

		Final rule revising methane leak detection and repair standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT54



		Dec. 2019

		Unclear whether EPA will still issue given broader rollback expected to be finalized in 3/20 



		Wood Stoves and Boilers 

(EPA)

		Proposed rulemaking to revise particulate matter emission standards for new wood stoves and wood boilers.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201904&RIN=2060-AU07



		Dec. 2019

		Status unknown.  States final rule “To Be Determined.”  Not included in Fall update.



		Cost-Benefit Analysis 

(EPA)

		Proposed rule on cost-benefit analysis in EPA air pollution regulations.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU51 



		Dec. 2019

		



		HFCs – Regulation of Ozone-Depleting Alternatives 

(EPA)

		Proposed rule concerning regulation of HFCs under program regulating ozone-depleting substances in response to Mexichem court decision (final rule scheduled for Nov. 2020).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU11



		Jan. 2020

		



		Energy conservation standards for residential furnaces and commercial water heaters 

(DOE)

		Final rule on industry petition seeking interpretive rule and revision of standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AE39

		Jan. 2020

		



		Pipeline safety regulations 

(DOT)

		Notice of proposed rule on PHMSA’s proposed revision of regulations on construction and operation of gas transmission, distribution, and gathering systems.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2137-AF36



		Jan. 2020

		



		Energy efficiency standards – standards for general service lamps

(DOE)

		Final rule adopting a definition for GSL and adopting a definition for GSL including IRL effective.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AD09

		Jan. 2020

		



		Endangered Species Act regulations 

(DOI)

		Proposed rule on endangered species regulations concerning critical habitat, consultation, and takings (NPRM).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1018-BD81

		Jan. 2020

		



		Waters of the United States rule 

(EPA)

		Final rule replacing Clean Water Rule (WOTUS).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2040-AF75

		Jan. 2020

		



		Strengthening Transparency in Regulatory Science (EPA)

		Supplemental notice of proposed rule limiting use of scientific evidence in rulemakings.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2080-AA14

		Jan. 2020

		



		Vessel Incidental Discharge Act (EPA)

		Proposed rule on National Performance Standards for Marine Pollution Control Devices for Discharges Incidental to the Normal Operation of Commercial Vessels.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2040-AF92



		Jan. 2020

		



		Lead and Copper rule 

(EPA)

		Proposed rule on revising the National Primary Drinking Water Regulations for Lead and Copper (LRC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2040-AF15



		Jan. 2020

		Notice of proposed rule issued already (Nov. 13) 

(84 FR 61684)



		Pesticides – Agricultural Worker Protections

(EPA)

		Proposed rule to change the requirements in the Agricultural Worker Protection Standard (WPS) re: the application exclusion zone (AEZ) requirements.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2070-AK49

		Jan. 2020

		Notice of proposed rulemaking already issued 

(Nov. 1)

(84 FR 58666)



		Air pollution/GHG emission standards from aircraft 

(EPA)

		Proposed rule for aircraft GHG emission standards and test procedures.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT26

		Feb. 2020

		



		Oil and Gas – Methane Emission Standards for New Facilities 

(EPA)

		Final rule rescinding or revising regulation of methane emissions from oil and gas facilities.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT90

		Mar. 2020

		



		Proposed NSR applicability test for EGU modifications

(EPA)

		Final rule for NSR applicability test for EGU modifications based on hourly emissions.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU58

		Mar. 2020

		Originally proposed as part of Clean Power Plan replacement rule



		“Once in, always in” policy – hazardous air pollution (Section 112 of Clean Air Act) (EPA)

		Final rule rescinding “once in, always in” policy regarding whether major stationary sources are always subject to hazardous air pollutant regulation once triggered.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AM75

		Apr. 2020

		



		Clean Air Act, Section 112 – Reclassification of Major Sources

(EPA)

		Final rule on allowing a major source to become reclassified as an area source of emissions under section 112 of the CAA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AM75

		Apr. 2020

		



		Clean Air Act – Five-year review of NAAQS

(EPA)

		Proposed rules on whether to retain or revise existing National Ambient Air Quality Standards for particulate matter and for ozone

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AS50

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AU40



		Apr. 2020

		



		Clarification of state role under Section 401 of Clean Water Act (EPA)

		Final rule on clarification of state certification procedures under Section 401 of the Clean Water Act.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2040-AF86

		May 2020

		



		New Product Class for Residential Dishwashers 

(DOE)

		Final rule to consider establishing a new product class for residential dishwashers

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AE35

		May 2020

		



		Energy Conservation Standards for Manufactured Housing (DOE)

		Supplemental notice of potential rulemaking for EISA required energy conservation standards based on the International Energy Conservation Code (IECC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AC11

		Aug. 2020

		



		New Source Review – Project emissions 

(EPA)

		Final rule for revision of NSR regulations to change project emissions accounting.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=2060-AT89

		Nov. 2020
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JEFFREY BOSSERT CLARK

Assistant Attorney General

JONATHAN D. BRIGHTBILL

Principal Deputy Assistant Attorney General
PAUL E. SALAMANCA

PETER J. MCVEIGH

Attorneys

Environment & Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Ave., N.W., Room 2139
Washington, D.C. 20530

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

THE UNITED STATES OF AMERICA,
Plaintiff,
V.

THE STATE OF CALIFORNIA; GAVIN

C. NEWSOM, in his official capacity as

Governor of the State of California; THE
CALIFORNIA AIR RESOURCES BOARD;

MARY D. NICHOLS, in her official

capacities as Chair of the California Air

Resources Board and as Vice Chair and a board member
of the Western Climate Initiative, Inc.; WESTERN
CLIMATE INITIATIVE, INC.; JARED
BLUMENFELD, in his official capacities as Secretary
for Environmental Protection and as a board member
of the Western Climate Initiative, Inc.; KIP LIPPER,
in his official capacity as a board member of the
Western Climate Initiative, Inc., and RICHARD
BLOOM, in his official capacity as a board member
of the Western Climate Initiative, Inc.,

Defendants.

Plaintiff, the United States of America, alleges as follows:

INTRODUCTION

N N N N N N N N N N N N N N N N N N N N N N N N N

Civil Action No.

AMENDED
COMPLAINT

1. The Constitution gives the federal government full and exclusive responsibility to

conduct this nation’s foreign affairs, representing as it does the collective interests of all its states

and territories.
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2. As the Supreme Court has accentuated, “[o]ur system of government is such that
the interest of the cities, counties and states, no less than the interest of the people of the whole
nation, imperatively requires that federal power in the field affecting foreign relations be left
entirely free from local interference.” Hines v. Davidowitz, 312 U.S. 52, 63 (1941).

3. Notwithstanding the breadth and exclusivity of the federal government’s
responsibility for foreign affairs, Defendants have pursued, or are attempting to pursue, an
independent foreign policy in the area of greenhouse gas regulation. Specifically, Defendants
have intruded into the federal sphere by entering into a cap-and-trade agreement with the
provincial government of Quebec, Canada (the “Agreement”). This intrusion complexifies and
burdens the United States’ task, as a collective of the states and territories, of negotiating
competitive international agreements. Moreover, California’s actions, as well as the actions of
those acting in concert with it, have had the effect of enhancing the political power of that state
vis-a-vis the United States. This is due not only to the effect of the Agreement itself but also
stems from the fact that the Agreement could encourage other states to enter into similarly illegal
arrangements.

4. The design of the Constitution requires that the federal government be able to
speak with one voice on behalf of the United States in matters of foreign affairs. Allowing
individual states in the Union to conduct their own foreign policy to advance their own narrow
interests is thus anathema to our system of government and, if tolerated, would unlawfully
enhance state power at the expense of the United States and undermine the United States’ ability
to negotiate competitive international agreements.

5. Because the Agreement, together with certain related provisions of California law,

violate the Constitution, this Court should declare them unlawful and enjoin their operation.
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JURISDICTION AND VENUE

6. This Court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 1345.

7. Venue is proper in this District under 28 U.S.C. § 1391(b) because Defendants
reside here and because a substantial part of the acts or omissions giving rise to this Complaint
arose from events occurring within this District.

8. This Court has authority to provide the relief requested under 28 U.S.C. 8§ 1345,
1651, 2201 and 2202, and under its inherent legal and equitable powers.

THE PARTIES

9. Plaintiff, the United States of America, has full and exclusive responsibility to
conduct the foreign policy of the nation.

10.  Defendant State of California is a state of the United States.

11.  Defendant Gavin C. Newsom is Governor of the State of California and is sued in
his official capacity.

12. Defendant California Air Resources Board (“CARB?”) is an agency of the State of
California. It has primary responsibility for implementation of the Agreement.

13. Defendant Mary D. Nichols is Chair of CARB and Vice Chair and a voting board
member of the Western Climate Initiative, Inc. (WCI), and is sued in her official capacities.

14. Defendant WCI is a non-profit corporation organized under the laws of Delaware.
W(CI is headquartered in Sacramento, California. See 2018 Tax Return, available at

http://www.wci-inc.org/fr/docs/TaxForm-USA2018-EN-20190514.pdf at 1 (last visited Nov. 19,

2019). According to its charter, its first purpose is “to provide technical and scientific advisory
services to States of the United States and Provinces and Territories of Canada in the

development and collaborative implementation of their respective greenhouse gas emissions
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trading programs.” Certificate of Incorporation of Western Climate Initiative, Inc., 8 3, available

at http://wci-inc.org/docs/Certificate_of Incorporation.pdf (last visited Nov. 19, 2019).

15.  WCl is a state actor and an instrumentality of the governments of California,
Quebec, and Nova Scotia. WCI’s bylaws provide that the Class A voting board members
representing the State of California must be “employee[s] or officer[s] of the state, named in
accordance with the state’s requirements.” See By-Laws of the Western Climate Initiative, Inc.,

Art. IV, § 4.2(a), available at http://wci-inc.org/docs/WCI1%201nc%20Bylaws_10-11-2018.pdf

(last visited Nov. 19, 2019). The Class B non-voting board members representing the State of
California also must be “employee[s], officer[s] or elected officer[s] of the jurisdiction.” Id. §
4.2.

16. Defendant Jared Blumenfeld is the California Secretary for Environmental
Protection and a voting board member of WCI, and is sued in his official capacities.

17. Defendant Kip Lipper is an employee of the California State Senate and a non-
voting board member of WCI, and is sued solely in his official capacity as a non-voting board
member of WCI, not in his capacity as an employee of the California State Senate. Mr. Lipper
was appointed to the board by the California Senate Rules Committee.

18. Defendant Richard Bloom is a state assembly member and a non-voting board
member of WCI, and is sued solely in his official capacity as a non-voting board member of
WCI, not in his capacity as a member of the state assembly. Mr. Bloom was appointed to the
board by the Speaker of the California Assembly.

19.  Defendants the State of California, Governor Newsom, CARB, Chair Nichols,
WCI, Secretary Blumenfeld, Assembly Member Bloom, and Mr. Lipper are referred to

collectively as “California” or as “Defendants.”
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APPLICABLE LAW

20.  The Constitution provides that “[t]his Constitution, and the Laws of the United
States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the Land; . . . any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.” Art. VI, cl. [2].

21.  The Constitution prohibits states from “enter[ing] into any Treaty, Alliance, or
Confederation.” Art. I, § 10, cl. [1].

22.  The Supreme Court has recognized and held that, “[w]hen a State enters the Union,
it surrenders certain sovereign prerogatives. Massachusetts cannot invade Rhode Island to force
reductions in greenhouse gas emissions [and] it cannot negotiate an emissions treaty with China
or India....” Massachusetts v. EPA, 549 U.S. 497, 519 (2007) (emphasis added).

23.  The Constitution prohibits states, “without the Consent of Congress,” from
“enter[ing] into any Agreement or Compact . . . with a foreign Power .. ..” Art. I, 810, cl. [3].

24.  The Constitution gives Congress “Power . . . [t]o regulate Commerce with foreign
Nations . ...” Art. 1, 88, cl. [3].

25.  The Supreme Court has interpreted the Foreign Commerce Clause to have a
negative application, in the sense that state laws that discriminate against, or impose an undue
burden upon, foreign commerce, are unconstitutional even in the absence of federal legislation
regulating the activity in question. See Barclays Bank PLC v. Franchise Tax Bd. of California,
512 U.S. 298, 310-13 (1994).

26. Even aside from his military powers as the “Commander in Chief of the Army and
Navy,” Art. 1, § 2, cl. [1], the Constitution vests broad responsibility for the conduct of foreign

affairs in the President of the United States.
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27.  The President has “Power, by and with the Advice and Consent of the Senate, to
make Treaties, provided two thirds of the Senators present concur.” Id. cl. [2].

28.  The President “nominate[s], and by and with the Advice and Consent of the Senate,
... appoint[s] Ambassadors, other public Ministers and Consuls.” 1d.

29.  The President “receive[s] Ambassadors and other public Ministers.” 1d. § 3.

30.  The Constitution authorizes the President to “take Care that the Laws be faithfully
executed.” Id.

31. In short, “the supremacy of the national power in the general field of foreign affairs
... iIs made clear by the Constitution.” Hines, 312 U.S. at 62.

32.  Additionally, the Supreme Court has interpreted the provisions of the Constitution
that vest authority over foreign affairs in the President to prohibit actions by the states that lie
outside their traditional and localized areas of responsibility and instead interfere with the federal
government’s foreign policy, or otherwise implicate the conduct of foreign policy. See American
Ins. Ass’n v. Garamendi, 539 U.S. 396, 418-20 (2003).

THE UNITED STATES’ FOREIGN POLICY

33.  Consistent with the Constitution’s allocation of supremacy in the field of foreign
policy to the federal government, see Hines, 312 U.S. at 62, the United States has demonstrated an
active and continuous interest in reconciling protection of the environment, promotion of economic
growth, and maintenance of national security. It has “in fact . . . addressed” these interwoven
issues on a number of occasions. Garamendi, 539 U.S. at 421.

34, In 1992, President George H. W. Bush signed, and the Senate unanimously
approved, the United Nations Framework Convention on Climate Change (“UNFCCC”), which

has as its “ultimate objective . . . stabilization of greenhouse gas concentrations in the
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atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system. 1d., Art. 2.

35. Being ratified by the President with the advice and consent of the Senate, the
UNFCCC is law of the land. See Art. 11, § 2, cl. [2]; Art. VI, cl [2].

36. By adopting the UNFCCC, the federal government undertook to formulate
foreign policy with respect to the “stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system.” 1d., Art. 2.

37. Under the UNFCCC, “[a]ll Parties,” including the United States, “shall . ... (b)
[flormulate, implement, publish and regularly update national and, where appropriate, regional
programmes containing measures to mitigate climate change by addressing anthropogenic
emissions by sources and removals by sinks of all greenhouse gases not controlled by the
Montreal Protocol, and measures to facilitate adequate adaptation to climate change [and] (c)
[p]Jromote and cooperate in the development, application and diffusion, including transfer, of
technologies, practices and processes that control, reduce or prevent anthropogenic emissions of
greenhouse gases not controlled by the Montreal Protocol in all relevant sectors . ...” Id., Art.
4.1(b), (c).

38.  The UNFCCC does not set binding limits on greenhouse gas (“GHG”) emissions
for individual countries. It contains no enforcement mechanism. Instead, it includes general
obligations related to addressing climate change and creates a framework for cooperation by its
Parties. Among other things, it contemplates the possibility of its Parties negotiating “protocols”
or other specific international agreements in pursuit of its objective.

39.  One agreement under the UNFCCC is the Kyoto Protocol of 1997. This protocol

provided for GHG emission reduction targets on UNFCCC Annex | parties, including the United
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States. The protocol placed heavier burdens on the Annex | parties than on other parties,
including economically developing countries.

40.  Although the United States signed the protocol, President Clinton never submitted
it to the Senate for advice and consent to ratification. Instead, the Senate passed a unanimous
resolution expressing specific concerns about the negotiations that would result in the Kyoto
Protocol, and expressing general disapproval of any protocol or other agreement that would
similarly provide for disparate treatment of economically developing countries. S. Res. 98,
105th Cong. (1997).

41.  On December 12, 2015, the parties to the UNFCCC agreed to the Paris Climate
Accord (the “Accord”).!

42.  The Accord sets forth a goal of holding the increase in global average
temperature to well below two degrees Celsius above pre-industrial levels and pursuing efforts to
limit the increase to 1.5 degrees Celsius. Id., Art. 2(1)(a).

43.  The Accord tasks each nation with the responsibility to develop and communicate
its own climate plans, referred to as “nationally determined contributions.” Id., Art. 4.2. Under
its terms, a party may withdraw from the Accord one year after providing notice of intent to
withdraw, but such notice may be given no earlier than three years after the Accord has entered
into force for that country. Id. at Art. 28.

44, President Obama took executive action to sign the Accord in September 2016.

45.  On March 28, 2017, in Executive Order 13,783, President Trump set forth the
United States’ position on how it would seek to reconcile the nation’s environmental, economic,

and strategic concerns.

1 'We refer to the “Paris Agreement” as the “Paris Accord” to avoid confusion between that
agreement and the Agreement that is the main focus of this Complaint.
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46. In that order, the President announced that, “[e]ffective immediately, when
monetizing the value of changes in greenhouse gas emissions resulting from regulations, including
with respect to the consideration of domestic versus international impacts and the consideration of
appropriate discount rates, agencies shall ensure, to the extent permitted by law, that any such
estimates are consistent with the guidance contained in OMB Circular A-4 of September 17, 2003
(Regulatory Analysis), which was issued after peer review and public comment and has been
widely accepted for more than a decade as embodying the best practices for conducting regulatory
cost-benefit analysis.” Promoting Energy Independence and Economic Growth, Exec. Order No.
13,783, 85(c), 82 Fed. Reg. 16093, 16096 (Mar. 28, 2017).

47.  On June 1, 2017, President Trump announced that the United States intended to
withdraw from the Accord. President Trump said the United States would begin negotiations to
either re-enter it or negotiate an entirely new agreement on terms more favorable to the United
States.

48.  The President stated that withdrawal was necessary because, among other things,
the Accord: (1) undermined the nation’s economic competitiveness and would cost jobs; (2) set
unrealistic targets for reducing GHG emissions while allowing China to increase such emissions
until 2030; and (3) would have negligible impact in any event.

49.  On November 4, 2019, the United States deposited a notification of withdrawal
from the Accord. The withdrawal will take effect on November 4, 2020.

50.  On the day the United States gave this formal notice, the Secretary of State stated
publicly that:

The U.S. approach incorporates the reality of the global energy mix and uses all energy

sources and technologies cleanly and efficiently . ... In international climate

discussions, we will continue to offer a realistic and pragmatic model — backed by a

record of real world results — showing innovation and open markets lead to greater

prosperity, fewer emissions, and more secure sources of energy. We will continue to
work with our global partners to enhance resilience to the impacts of climate change and
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prepare for and respond to natural disasters. Just as we have in the past, the United States
will continue to research, innovate, and grow our economy while reducing emissions and
extending a helping hand to our friends and partners around the globe.

Michael R. Pompeo, Press Statement, On the U.S. Withdrawal from the Paris Agreement,

available at https://www.state.gov/on-the-u-s-withdrawal-from-the-paris-agreement/ (last visited

Nov. 19, 2019). The policy described by the Secretary of State evinces the United States’
integrated approach to environmental, economic, and national and energy security issues.

CALIFORNIA’S FOREIGN POLICY

51. In 2006, Arnold Schwarzenegger, Governor of California at the time, declared that
California was a “nation state” with its own foreign policy. Douglas A. Kysar & Bernadette A.
Meyler, Like a Nation State, 55 U.C.L.A. L. Rev. 1621, 1622 (2008) (quoting Governor
Schwarzenegger). He said this as Tony Blair, Prime Minister of the United Kingdom, stood by
his side. 1d. See also Adam Tanner, Schwarzenegger: California is ‘Nation State’ Leading World,
WASHINGTON PosT (Jan. 9, 2007) (““We are the modern equivalent of the ancient city-states of
Athens and Sparta. California has the ideas of Athens and the power of Sparta,” Schwarzenegger
... told legislators . . . . “Not only can we lead California into the future ... we can show the
nation and the world how to get there. We can do this because we have the economic strength, the

population, the technological force of a nation-state.””) (paragraph break omitted), available at

http://www.washingtonpost.com/wp-dyn/content/article/2007/01/09/AR2007010901427.html

(last visited Nov. 19, 2019). Governor Schwarzenegger’s assertions about California’s powers are
demonstrably at odds with the state’s “surrender[]” of “certain sovereign prerogatives” upon
entering the Union. Massachusetts, 549 U.S. at 519.

52.  After the United States announced its intent to withdraw from the Accord, then-
Governor Jerry Brown, Governor Schwarzenegger’s successor, said “[i]t cannot stand, it’s not

right and California will do everything it can to not only stay the course, but to build more support
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— in other states, in other provinces, in other countries.” Georgetown Climate Center, States
React to Trump’s Decision to Abandon Paris Climate Agreement, Gov. Brown’s comments to LA

Times, available at https://www.georgetownclimate.org/articles/states-react-to-trump-s-decision-

to-abandon-paris-climate-agreement.html (last visited Nov. 19, 2019) (emphasis added).

53. In the wake of the United States’ announcement that it intends to withdraw from
the Accord — in part because it favors China — California (by or through one or more of the other
Defendants) has entered into numerous bilateral alliances, confederations, agreements, or
compacts on environmental issues with national and subnational governments in China.

54, Indeed, mere days after President Trump announced the United States’ intent to
withdraw from the Paris Climate Accord, Jerry Brown, then-Governor of California, met in Beijing
with China’s President Xi Jinping to discuss environmental issues.

55. In 2017, in what the states in question called a direct response to the United States’
announcement that it intended to withdraw from the Accord, California and other states entered
into the United States Climate Alliance, committing to reducing GHG emissions in a manner
consistent with the goals of the Accord. See Attachment A at 12 (explaining that the United States
Climate Alliance was founded “in response to President Trump’s decision to withdraw from the
Paris Agreement”).?

56.  According to California, the state is a party to 72 active bilateral and multilateral
“agreements” with national and subnational foreign and domestic governments relating to
environmental policy. See generally Attachment A. Additionally, California avers that the

purpose of these agreements is “to strengthen the global response to the threat of climate change

2 Attachment A amalgamates text from https://www.climatechange.ca.gov/climate_action_team/
partnerships.html (last visited Nov. 19, 2019).
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and to promote a healthy and prosperous future for all citizens.” https://www.climate

change.ca.gov/climate_action_team/partnerships.html (last visited Nov. 19, 2019).

57. In 2013, CARB on behalf of California entered into the predecessor of the
Agreement with the provincial government of Quebec, Canada. See Agreement Between the
California Air Resources Board and the Gouvernement du Québec Concerning the Harmonization
and Integration of Cap-and-Trade Programs for Reducing Greenhouse Gas Emissions. The
Agreement, as renegotiated in 2017, obliges California to work with Quebec “toward the
harmonization and integration of [their] greenhouse gas emissions reporting programs and cap-
and-trade programs for reducing greenhouse gas emissions.” See Agreement on the
Harmonization and Integration of Cap-and-Trade Programs for Reducing Greenhouse Gas
Emissions at Art. 1 (attached hereto as Attachment B).

58.  The Agreement facilitates the California Global Warming Solutions Act of 2006,
(AB 32), which requires the state to reduce its GHG emissions to their 1990 level by 2020 and to
“facilitate the development of integrated and cost-effective regional, national, and international
greenhouse gas reduction programs.” CAL. HEALTH & SAFETY CoDE § 38564 (emphasis added).

59.  The Agreement facilitates a comparable program in Quebec.

California’s International “Cap and Trade” Agreement

60.  “Cap-and-trade” refers to a regulatory system that imposes a cap on GHG
emissions, grants regulated entities “emission allowances”—entitling them to emit a specified
quantity of GHGs—and creates a market in which regulated entities may buy and sell allowances.

61. Before entering the Agreement, California had promulgated regulations to establish
an internal cap-and-trade system in 2011. See 17 Cal. Code Regs. (“CCR”) 8§ 95801-96022.

However, California’s regulations explicitly contemplated that “compliance instrument[s] issued
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by an external greenhouse gas emissions trading system (GHG ETS) may be used to meet” the
state’s regulatory requirements. 17 CCR § 95940.

62.  When formulating its regulations in this fashion, California built its cap-and-trade
system to permit expansion beyond state lines.

63.  Covered entities include manufacturers, electric power generation facilities, natural
gas suppliers, importers of electricity and natural gas, intrastate pipelines and others whose annual
GHG emissions equals or exceeds specific thresholds. See id. 88 95811-12. Upon information
and belief, many covered entities have substantial interstate or foreign activities.

64.  The regulations establish three separate compliance periods: (1) 2013-2014; (2)
2015-2017; and (3) 2018-2020. See id. § 95840. Under a complex formula, each covered entity
has a compliance obligation for each compliance period. The obligations call for a steady
reduction in GHG emissions for each successive compliance period. See id. 8§ 95850-95858.

65.  The regulations establish two types of “compliance instruments”: greenhouse gas
emissions allowances (“GHG allowances”) and “offset credits.” See id. § 95820. One unit of each
instrument authorizes a covered entity to emit up to one metric ton of CO, or CO2-equivalent of
any of the GHGs covered by the regulations. See id. § 95820(c).

66. Under the regulations, CARB distributes GHG allowances to covered entities
through various methods. See, e.g., id. § 95890. Covered entities may obtain additional
allowances by purchasing them during periodic auctions, see id. 8§ 95910-95915, or from other
authorized parties, see id. 88 95920-95922.

67. A covered entity alternatively can obtain an offset credit by undertaking a project
designed to remove CO; from the atmosphere. See id. § 95970(a)(1).

68.  The Agreement is one of political cooperation between California and Quebec.

69. By the Agreement, California grants commercial privileges to Quebec.
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70.  The Agreement obligates California and Quebec to “consult each other regularly”
and to “continue to examine their respective [cap-and-trade] regulations . . . to promote continued
harmonization and integration of the Parties’ programs.” Attachment B at Arts. 3, 4.

71.  The Agreement provides that “auctioning of compliance instruments by the Parties’
respective programs shall occur jointly.” Id., Art. 9.

72. Under the Agreement, covered entities in California are authorized to trade
emission allowances with covered entities in Quebec, and vice-versa, “as provided for under their
respective cap-and-trade program regulations.” 1d., Art. 7.

73. Under 17 CCR § 95940, “[a] compliance instrument issued by an external
greenhouse gas emissions trading system (GHG ETS) may be used to meet the requirements [of
California’s cap-and-trade program] if the external GHG ETS and the compliance instrument have
been approved pursuant to this section and [CCR] section 95941.”

74, Under 17 CCR 8 95941, CARB “may approve a linkage with an external GHG ETS
after complying with relevant provisions of [California’s] Administrative Procedure Act and after
the Governor of California has made the findings required by [CAL. Gov. CoDE § 12894(f)].”

75. Under 17 CCR 8 95942(a), “[0]nce a linkage is approved, a compliance instrument
issued by the approved external GHG ETS . . . may be used to meet a compliance obligation under
[California’s cap-and-trade program].”

76. Under 17 CCR 8 95942(d), “[o]nce a linkage is approved, a compliance instrument
issued by California may be used to meet a compliance obligation within the approved [e]xternal
GHG ETS.”

77, Under 17 CCR 8 95942(e), “[o]nce a linkage is approved, a compliance instrument

issued by the linked jurisdiction may be used to meet a compliance obligation in California.”
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78. Under 17 CCR § 95943(a)(1), “covered . . . entities may use compliance
instruments issued by the [Government of Quebec] to meet their compliance obligation under
[California’s cap-and-trade program].”

79. In sum, under the Agreement, California agrees to accept compliance instruments
issued by Quebec to satisfy compliance obligations in California, and Quebec agrees to accept
compliance instruments issued by California to satisfy compliance obligations in Quebec. Seeid.,
Art. 6.

80.  This reciprocal undertaking demonstrates that the Agreement is binding.

81. Under the Agreement, the parties agree to consult with each other before making
changes to their respective offset protocols or to their procedures for issuing offset credits. See
id., Art. 5.

82.  The Agreement represents that it “does not modify any existing statutes and
regulations” of either party. 1d., Art. 14.

83.  The Agreement binds California and Quebec and memorializes a series of
undertakings between the two jurisdictions.

84. If Quebec did not agree to accept compliance instruments issued by California to
satisfy compliance obligations in Quebec, California would not accept compliance instruments
issued by Quebec to satisfy compliance obligations in California.

85.  California only accepts compliance instruments issued by governments other than
California if those governments agree to accept California’s laws and regulations for “linkage.”
See 17 CCR § 95940 (*“A compliance instrument issued by an external greenhouse gas emissions
trading system (GHG ETS) may be used to meet the requirements of this Article if the external
GHG ETS and the compliance instrument have been approved pursuant to this section and section

95941.”); id. § 95941 (CARB “may approve a linkage with an external GHG ETS after complying
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with relevant provisions of [California’s] Administrative Procedure Act and after the Governor of
California has made the findings required by [CAL. Gov. CoDE § 12894(f)].”).

86.  The Agreement allows each party to withdraw, but requires a party to “endeavour
to give 12 months[’] notice of intent to withdraw” to the other party. Id., Art. 17 (European spelling
in original).

87.  The “Withdraw” provision exists because the Agreement is binding.

88.  Termination of the Agreement requires “written consent” of the parties and is not
legally effective until “12 months after the last of the Parties has provided its consent . ...” Id.,
Art. 22.

89.  The Agreement is not equivalent to a trade mission to open new markets for
California’s products. “Cap-and-trade” is a system of market restrictions.

90.  California desires that Quebec comply with the Agreement. California expects
Quebec to comply with the Agreement.

91. If Quebec were to issue offsets that are not “real, additional, quantifiable,
permanent, verifiable, and enforceable” — the “essential qualities” of an offset, id., Art. 5,
California would refuse to recognize such offsets for compliance with California’s program. Cf.
17 CCR § 95941 (CARB “may approve a linkage with an external GHG ETS after complying
with relevant provisions of [California’s] Administrative Procedure Act and after the Governor
of California has made the findings required by [CAL. Gov. CoDE § 12894(f)].”); CAL. Gov.
CoDE § 12894(f)(1) (requiring the Governor to find that “[t]he jurisdiction with which the state
agency proposes to link has adopted program requirements for greenhouse gas reductions,
including, but not limited to, requirements for offsets, that are equivalent to or stricter than those

required by [the analogous provisions of California law]”).
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92.  The Agreement discriminates among articles of foreign commerce. Quebec is the
only foreign country, state, or province that can issue allowances and offsets that California
would currently accept. Moreover, if other Canadian provinces, or other foreign nations, or
subdivisions thereof, were to join California’s and Quebec’s regime, the result would be an even
graver violation of the Constitution.

93.  Anagreement that regulates the movement of articles of commerce between
foreign jurisdictions is a treaty even if, like the Agreement, it restricts the quantity or volume of
the articles that so move. The Arms Trade Treaty is an example of such a treaty, in that it
requires its signatories to take certain steps to limit the quantity and nature of arms that enter and

leave such nations. The Arms Trade Treaty, available at https://thearmstradetreaty.org/hyper-

images/file/TheArmsTradeTreatyl/TheArmsTradeTreaty.pdf (last visited Nov. 19, 2019).

94.  The Agreement is not merely an aspirational or hortatory joint statement by
California and Quebec because it sets forth a series of reciprocal obligations between the two
jurisdictions.

95.  The Agreement memorializes California’s acceptance of Quebec’s offer to abide
by the terms set forth therein, and vice versa.

96.  The Agreement memorializes the consideration that California and Quebec provide
to each other in support thereof, which includes (but is not limited to) an acknowledgment that
“the auctioning of compliance instruments by the Parties’ respective programs shall occur jointly
....7 Agreement, Art. 9.

97.  Asof August 20, 2019, twenty joint auctions had taken place under the terms of
the Agreement and its predecessor. See CARB, Auction Notices and Reports, available at

https://wwa3.arb.ca.gov/cc/capandtrade/auction/auction_notices_and_reports.htm (last visited
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Nov. 19, 2019). According to CARB, another joint auction will take place on November 19,
2019. See id.

98.  The Agreement further memorializes the consideration that California and
Quebec provide to each other in support thereof, which includes (but is not limited to):

(@) anacknowledgment that “[t]he Agreement may only be terminated by the written

consent of all of the Parties.” 1d., Art. 22.

(b.)  anacknowledgment that “[w]ithdrawal from this Agreement does not end a Party’s

obligations under article 15 . . . which continue to remain in effect.” 1d., Art. 17.

99.  California agreed to be bound by Article 15 of the Agreement even if California
or Quebec withdrew from the Agreement.

100. The Agreement does not constitute participation in the market by California to buy
goods or services for itself because, although California creates, allocates, validates, and sells
allowances and offsets, and although these allowances and offsets are articles of commerce, they
are exclusively regulatory in nature, in that they limit the aggregate amount of carbon dioxide (and
its equivalents) that covered entities may emit into the air.

101. California is regulating, not participating in the market because its cap-and-trade
program does not depend on the state or any of its instrumentalities actually emitting carbon
dioxide (or its equivalents) into the air.

102.  Any role that California may have as a participant in the cap-and-trade market is
purely incidental and does not vitiate its status as the regulator of that market.

103.  As of September 2019, California acknowledged that it had received almost twelve
billion dollars in proceeds from the sale of allowances since 2012. The specific figure was

$11,796,013,586.66. See California Cap-and-Trade Program, Summary of Proceeds to California
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and Consigning Entities, available at https://ww3.arb.ca.gov/cc/capandtrade

/auction/proceeds_summary.pdf (last visited Nov. 19, 2019).

104. Defendant Newsom believes that the entities that purchase allowances at these
auctions would not do so if they understood them to be supported only by California’s and
Quebec’s aspirations.

105. Defendant Newsom believes and acts consistently with his belief that the
Agreement is binding upon California and Quebec.

106. Defendant Nichols believes that the entities that purchase allowances at these
auctions would not do so if they understood them to be supported only by California’s and
Quebec’s aspirations.

107. Defendant Nichols believes and acts consistently with her belief that the Agreement
is binding upon California and Quebec.

108. Upon information and belief, as part of the joint auction, entities purchase
allowances in the form of bid lots consisting of 1,000 allowances divided in proportion to the
quantity of California’s and Quebec’s contribution to the total amount. See CARB, Detailed

Auction Requirements and Instructions, available at https://ww3.arb.ca.gov/cc/capandtrade/

auction/auction_requirements.pdf at pt. IX, p. 43 (page number known from Table of Contents)

(last visited Nov. 19, 2019). As explained in CARB’s auction guidance, for a simple case, if a
joint auction “included 60 percent California 2019 vintage allowances and 40 percent Québec 2019
vintage allowances, each bid lot of 1000 allowances would include 600 California 2019 vintage
allowances and 400 Québec 2019 vintage allowances.” Id.

109. This blending of allowances issued by California and Quebec belies any claim that
the Agreement is the equivalent of a trade mission or merely an aspirational or hortatory joint

statement by California and Quebec.
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110. The phrase “the Parties shall” appears twenty (20) times in the Agreement.

111. The phrase “each Party shall” appears four (4) times in the Agreement.

112. The phrase “each of the Parties shall” appears once in the Agreement.

113. The word “shall” appears over fifty (50) times in the Agreement, in a wide variety
of contexts.

114. The ubiquity in the Agreement of the word “shall” and the phrases “the Parties
shall,” “each Party shall,” and “each of the Parties shall” belies any argument that the Agreement
does not bind California and Quebec.

115. Upon information and belief, California has a policy of continuing to recognize
allowances or offsets generated by counterparties under the Agreement who withdrew therefrom.

116.  Although the Canadian province of Ontario withdrew from the Agreement on or
about July 3, 2018, California guaranteed the validity of compliance instruments issued by that
government. See CARB, Linkage, September 2018 Update: Linkage with Ontario Cap-and-

Trade Program, available at https://ww3.arb.ca.gov/cc/capandtrade/linkage/linkage.htm) (last

visited Nov. 19, 2019).

117. Under 17 CCR § 95943, “[clompliance instruments issued by the Government of
Ontario that are held in California covered entity, opt-in covered entity, and general market
participant accounts . . . as of June 15, 2018 continue to remain valid for compliance and trading
purposes.”

118. Quebec has made a reciprocal undertaking. In addition to recognizing every
emission allowance issued by California, Quebec recognizes “emission allowances issued by the
Province of Ontario pursuant to the document O. Reg. 144/16][] . . ., [which] are deemed to be
equivalent to the emission allowances issued” by Quebec. Regulation Respecting a Cap-and-

Trade System for Greenhouse Gas Emission Allowances (chapter Q-2, r. 46.1, Appendix B.1(2)
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(s. 37)) available at http://legisquebec.gouv.gc.ca/en/pdf/cr/Q-2,%20R.%2046.1.pdf (last visited

Nov. 19, 2019).

119. These undertakings demonstrate that the Agreement is not equivalent to a trade
mission or a merely aspirational or hortatory joint statement by California and Quebec.

120. California has undertaken to allow covered entities to hold allowances issued by
Quebec as far into the future as 2030. See Facts About Holding Limit for Linked Cap-and-Trade

Programs, available at https://www.arb.ca.gov/cc/capandtrade/holding_limit.pdf at 2 (last visited

November 19, 2019).

121. Quebec has made a reciprocal undertaking. See id. See also Gouvernement du
Québec, O.C. 1126-2017, 22 Nov. 2017, Environment Quality Act (chapter Q-2), available at
http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=1&file

=103198.pdf, archived at [https://perma.cc/TK8M-VSWS] (last visited Nov. 19, 2019).

122.  After the United States filed the Complaint in this action, Defendants Governor
Newsom and Chair Nichols took steps to reassure market participants that California would
continue its cap-and-trade agreements and international agreements.

123. Defendant Newsom issued a statement that “[f]or years our state has proudly
participated in a number of environmental partnerships that tackle the devastating effects of
climate change to our health and economy.” Press Release, Office of Governor Gavin Newsom,
Governor Newsom Statement on Trump Administration’s Attack on California’s Landmark Cap-

and-Trade Program, available at https://www.gov.ca.gov/2019/10/23/governor-newsom-

statement-on-trump-administrations-attack-on-californias-landmark-cap-and-trade-program (last

viewed Nov. 19, 2019).
124. Defendant Newsom believes that the Agreement between California and Quebec

constitutes a partnership between California and Quebec.
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125. Defendant Nichols issued a statement that: “Nothing in this complaint changes the
current operation of the cap-and-trade program: We will continue to implement it, including
scheduled auctions and compliance requirements.” Press Release, CARB Chair Mary D.

Nichols Responds to Federal Cap-and-Trade Lawsuit, available at https://wwz2.arb.ca

.gov/news/carb-chair-mary-d-nichols-responds-federal-cap-and-trade-lawsuit (last visited Nov.

19, 2019) (emphasis added).

126. Defendant Nichols issued this statement to reassure potential participants in the
allowance auctions that California does and will still accept allowances issued by Quebec to
satisfy California compliance obligations.

127. Defendant Nichols issued this statement to reassure potential participants in the
Allowance auctions that California will continue to be bound by the Agreement.

128. These undertakings and statements demonstrate that California is continuing to
implement the Agreement with Quebec, and California desires Quebec to continue to implement
the Agreement with California.

129. Inits ratification of the Agreement, Quebec describes it as “an international
agreement.” Gouvernement du Québec, O.C. 1181-2013, 12 Nov. 2013, Environment Quality

Act (chapter Q-2) (seventh Whereas clause), available at http://www?2.publicationsduquebec

.gouv.qc.ca/dynamicSearch/telecharge.php?type=1&file=3100.pdf (last visited Nov. 19, 2019).

130. Inthis ratification, Quebec also describes the Agreement as “an important
international commitment” that requires Quebec to take certain steps. 1d. (eighth Whereas
clause).

131. The Agreement and supporting California law as applied (including CAL. HEALTH
& SAFETY CODE 8§ 38564 and 17 CCR 88 95940-43) have the effect of undermining the ability of

the federal government as a whole, and the President in particular, of properly reconciling
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protection of the environment, promotion of economic growth, and maintenance of national and
energy security.

132. The Agreement and supporting California law as applied (including CAL. HEALTH
& SAFETY CODE 8§ 38564 and 17 CCR 88 95940-43) have the effect of undermining the ability of
the federal government as a whole, and the President in particular, to speak for the United States
with one voice on a variety of complex and sensitive subjects of foreign policy.

133. The Agreement and supporting California law as applied (including CAL. HEALTH
& SAFETY CODE 8 38564 and 17 CCR 88 95940-43) have the effect of undermining the
President’s ability to negotiate competitive international agreements in the area of environmental
policy. This is particularly true if California were to make similar arrangements with other
foreign powers, or if other states were to do so, in the absence of a declaration by this Court that
such arrangements violate the Constitution. See, e.g., WCI’s 2018 Tax Return (“Currently, the
Board of Directors includes officials from the Provinces of Quebec, Novia [sic] Scotia and the

State of California. The support provided can be expanded to other jurisdictions that join in the

future.”) (reformatted into sentence case), available at http://www.wci-inc.org/fr/docs/TaxForm-

USA2018-EN-20190514.pdf at pt. 111, § 4a (last visited Nov. 19, 2019).

134.  Upon information and belief, governors of states other than California have
spoken to the government of Quebec about the possibility of linking their cap-and-trade program
to Quebec’s.

135.  Unless and until this Court declares unconstitutional the Agreement and
supporting California law as applied (including CAL. HEALTH & SAFETY CODE § 38564 and 17
CCR 88 95940-43) and enjoins their operation, these provisions will have the effect of harming

the United States’ ability to manage its relations with foreign states.
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WESTERN CLIMATE INITIATIVE, INC.

136. Inthe Agreement, the parties acknowledge that they are “participants of [the]
Western Climate Initiative, Inc. (WCI, Inc.), a non-profit corporation incorporated in October
2011, providing administrative and technical services to its participants to support and facilitate
the implementation of their cap-and-trade programs for reducing greenhouse gas emissions.”
Attachment B (second “WHEREAS” clause).

137. The Governors of California and several other states, along with the premiers of
Quebec and several other Canadian provinces, formed or joined the Western Climate Initiative in
February 2007 and thereafter for the purpose of establishing a regional North American carbon
market. See Western Climate Initiative, Design Recommendations for the WCI Regional Cap-
and-Trade Program (Sept. 23, 2008, corrected Mar. 13, 2009) (introductory letter from “The

W(CI Partners”) (“Design Recommendations”), available at http://www.environnement.

gouv.gc.ca/changements/carbone/documents-WCI/modele-recommande-WClI-en.pdf (last visited

Nov. 19, 2019); Western Climate Initiative, Design for the WCI Regional Program at 22 (Jul.
2010) (section on “Linking Programs”) (“Design for the WCI Regional Program”), available at

http://www.environnement.gouv.qgc.ca/changements/carbone/documents-WCl/cadre-mise-en-

oeuvre-WClI-en.pdf (last visited Nov. 19, 2019).

138. California and its partners intended that the regional market would serve as a
model for adoption by the national governments of the United States and Canada. See Design
Recommendations at 1.

139. One of the reasons for creating the regional market was to influence the foreign
policies of the national governments. See id.

140. In 2008, the Western Climate Initiative published design recommendations for a

regional cap-and-trade program. See id.
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141. In 2010, it released its design for the regional program. See Design for the WCI
Regional Program. In November 2011, the Western Climate Initiative formed WCI to further
California’s and Quebec’s commitment to linking their cap-and-trade programs. See Western
Climate Initiative News Release, Western Climate Initiative Jurisdictions Establish Non-Profit
Corporation to Support Greenhouse Gas Emissions Trading Programs (Nov. 10, 2011), available

at http://westernclimateinitiative.org/index.php?option=com content&view=category&layout

=blog&id=6&Itemid=6 (last visited Nov. 19, 2019).

142. In February 2012, CARB and WCI entered into an agreement that acknowledges
that they (and other “[p]artner jurisdictions”) “established [WCI] to provide coordinated
administrative and technical support to linked emissions trading programs implemented by the
[participating] jurisdictions.” Agreement 11-415 Between Air Resources Board and Western
Climate Initiative, Incorporated, Exhibit A (“Agreement 11-415,” attached hereto as Attachment
C).

143.  Agreement 11-415 enables political cooperation between California and Quebec.

144. Entry into Agreement 11-415 grants commercial privileges among California and
Quebec.

145.  On March 16, 2017, the Office of the Attorney General of California advised
Peter Krause, California’s Legal Affairs Secretary, that “[a]ny jurisdiction that wishes to link
with the California Program . . . will need to be a member of WCI, Inc. and will use the
California-developed infrastructure for the combined Programs.” Letter from Robert W. Byrne,
Senior Assistant Attorney General, to Peter Krause, Legal Affairs Secretary (Mar. 16, 2017),

available at https://ww3.arb.ca.gov/cc/capandtrade/linkage/linkage.htm (“Attorney General’s

Advice to Governor Concerning Program Linkage”) (last visited Nov. 19, 2019).
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146. In Agreement 11-415, CARB and WCI further acknowledge that WCI “enables
cap-and-trade programs to be administered at a lower cost than would be possible with
independent administration by each of the WCI [p]artner jurisdictions.” Id.

147.  According to Agreement 11-415, WCI “provides a framework that can be
expanded as more jurisdictions implement their respective programs.” Id. Nova Scotia became
a participating jurisdiction in the WCI in 2018. See Funding Agreement at 16, available at

http://wci-inc.org/docs/Nova%20Scotia%20Funding%20Aagreement for%20web%?20posting.pdf

(last visited Nov. 19, 2019). “Nova Scotia intends to have regulations in effect in 2018 to
establish its cap and trade program that could ultimately be linked to those in place in . . .
Quebec and California.” Id. at 1.

148.  Upon information and belief, WCI serves California, Quebec, and Nova Scotia
jointly, not individually, and thus violates the Constitution by complicating and burdening the
United States’ task of regulating foreign commerce and negotiating competitive international
agreements.

149. By the nature of its work and its contractual obligations to participants in the
Agreement, WCI is an “other person[] . . . in active concert or participation” (within the meaning
of the Federal Rules of Civil Procedure) with the other Defendants to this suit and is aiding and
abetting the other Defendants” unlawful actions. As a result, in order for complete relief to be
afforded to the United States, WCI must be subject to any injunctive relief that is ordered in this
case against the other Defendants.

150. Provision of joint service by WCI to its member states occurs because of the
stated “integrated” nature of the programs, and the proof of such joint service is in the possession

and control of Defendants, most particularly WCI.
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151.  Since California’s and Quebec’s cap-and-trade programs were integrated through
linkage, WCI has claimed that the WCI partnership “represents the largest carbon market in
North America, and the only one developed and managed by governments from two different
countries.” WCI, Annual Report — 2018: Activities and Accomplishments at 1, available at

http://www.wci-inc.org/docs/AnnualReport-2018-20190514f-EN.pdf (last visited Nov. 19,

2019).

DECLARATORY RELIEF

152. The United States incorporates by reference the allegations in Paragraphs 1 to
151.

153.  There is an actual controversy between the United States and Defendants with
respect to the constitutionality of the Agreement, Agreement 11-415, and supporting California
law as applied (including CAL. HEALTH & SAFETY CoODE § 38564 and 17 CCR 88 95940-43).

154.  This Court has authority under 28 U.S.C. § 2201(a) to declare the legal rights and
obligations of the parties with respect to the constitutionality of the Agreement, Agreement 11-
415, and supporting California law as applied (including CAL. HEALTH & SAFETY CODE § 38564
and 17 CCR 8§ 95940-43).

155. Because the Agreement, Agreement 11-415, and supporting California law as
applied (including CAL. HEALTH & SAFETY CODE § 38564 and 17 CCR 88 95940-43) violate the
Constitution, this Court should declare them unlawful.

FIRST CAUSE OF ACTION—TREATY CLAUSE

156. The United States incorporates by reference the allegations in Paragraphs 1 to
151.
157.  The Constitution prohibits states from “enter[ing] into any Treaty, Alliance, or

Confederation.” Art. I, § 10, cl. [1].
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158.  The Supreme Court has recognized and held that, “[w]hen a State enters the
Union, it surrenders certain sovereign prerogatives. Massachusetts cannot invade Rhode Island
to force reductions in greenhouse gas emissions [and] it cannot negotiate an emissions treaty
with China or India . . ..” Massachusetts, 549 U.S. at 519 (emphasis added).

159. The Agreement is such an emissions treaty.

160. The Agreement constitutes a “Treaty, Alliance, or Confederation” in violation of
the Treaty Clause.

SECOND CAUSE OF ACTION—COMPACT CLAUSE

161. The United States incorporates by reference the allegations in Paragraphs 1 to
151.

162. The Constitution prohibits states, “without the Consent of Congress,” from
“enter[ing] into any Agreement or Compact . . . with a foreign Power . ...” Art. I, 810, cl. [3].

163. If the Agreement is not a “Treaty, Alliance, or Confederation” under the Treaty
Clause, the Agreement is an “Agreement or Compact . . . with a foreign Power” under the
Compact Clause.

164. Because Congress has not given its consent to the Agreement, nor have
Defendants sought such consent, the Agreement and supporting California law as applied violate
the Compact Clause.

THIRD CAUSE OF ACTION—FOREIGN AFFAIRS DOCTRINE

165. The United States incorporates by reference the allegations in Paragraphs 1 to
151.
166. The Constitution provides that “[t]his Constitution, and the Laws of the United

States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
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under the Authority of the United States, shall be the supreme Law of the Land; . . . any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.” Art. VI, cl. [2].

167. Even aside from his military powers as the “Commander in Chief of the Army
and Navy,” Art. 11, § 2, cl. [1], the Constitutions vests broad responsibility for the conduct of
foreign affairs in the President of the United States.

168. The President has “Power, by and with the Advice and Consent of the Senate, to
make Treaties, provided two thirds of the Senators present concur.” Id. cl. [2].

169. The President “nominate[s], and by and with the Advice and Consent of the
Senate, . . . appoint[s] Ambassadors, other public Ministers and Consuls.” 1d.

170. The President “receive[s] Ambassadors and other public Ministers.” Id. § 3.

171. The Constitution authorizes the President to “take Care that the Laws be faithfully
executed.” Id.

172. Inshort, “the supremacy of the national power in the general field of foreign
affairs . . . is made clear by the Constitution.” Hines, 312 U.S. at 62.

173. The Supreme Court has interpreted the provisions of the Constitution that vest
authority over foreign affairs in the President to prohibit actions by the states that lie outside their
traditional and localized areas of responsibility and instead interfere with the federal
government’s foreign policy, or otherwise implicate the conduct of foreign policy. See
Garamendi, 539 U.S. at 418-20.

174. The Agreement, Agreement 11-415, and supporting California law fall outside the
area of any traditional state interest.

175. By adopting the UNFCCC, the federal government undertook to formulate

foreign policy with respect to the “stabilization of greenhouse gas concentrations in the
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atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system.” 1d., Art. 2.

176.  Upon information and belief, the Agreement could have the effect of undermining
or complicating the United States’ relations with Canada if a dispute were to arise between
California and Quebec as to the validity or quantity of allowances and offsets issued by one and
expendable in the other.

177. Upon information and belief, the Agreement could have the effect of undermining
or complicating the United States’ relations with Canada if a dispute were to arise between
California and Quebec as to the proper method of enforcing the terms of one jurisdiction’s
program against entities located in the other.

178. Defendants’ actions individually and collectively interfere with the United States’
foreign policy on greenhouse gas regulation, including but not limited to the United States’
participation in UNFCCC and announcement of its intention to withdraw from the Accord, and
are therefore preempted.

FOURTH CAUSE OF ACTION—FOREIGN COMMERCE CLAUSE

179. The United States incorporates by reference the allegations in Paragraphs 1 to
151.

180. The Constitution provides that “[t]his Constitution, and the Laws of the United
States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the Land; . . . any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.” Art. VI, cl. [2].

181. The Constitution gives Congress “Power . . . [t]o regulate Commerce with foreign

Nations....” Art. 1,88, cl. [3].
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182. The Supreme Court has interpreted the Foreign Commerce Clause to have a
negative application, in the sense that state laws that discriminate against, or impose an undue
burden upon, foreign commerce, are unconstitutional even in the absence of federal legislation
regulating the activity in question. See Barclays Bank PLC, 512 U.S. at 310-13.

183. The credits and offsets that covered entities may trade under the Agreement and
supporting California law constitute articles of commerce.

184. Under the Agreement, 17 CCR 88 95940-43, and Agreement 11-415, these credits
and offsets may only be imported from Quebec to California or exported from California to
Quebec.

185. The Agreement, Agreement 11-415, and supporting California law as applied
(including CAL. HEALTH & SAFETY CODE § 38564, and 17 CCR 88 95940-43) discriminate
among categories of foreign commerce on their face or as applied.

186. California has no legitimate public interest in discriminating among categories of
foreign commerce.

187. The Agreement, Agreement 11-415, and supporting California law as applied
(including CAL. HEALTH & SAFETY CODE § 38564 and 17 CCR 8§ 95940-43) impose a
substantial and undue burden on foreign commerce.

PRAYER FOR RELIEF

Wherefore, the United States prays that the Court enter judgment against Defendants and
award the following relief:

a. a declaration that the Agreement, Agreement 11-415, and supporting California
law as applied (including CAL. HEALTH & SAFETY CoODE § 38564 and 17 CCR 8§ 95940-43)

violate the Constitution of the United States;
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b. a permanent injunction against the operation and implementation of the

Agreement, Agreement 11-415, and supporting California law as applied (including CAL.

HEALTH & SAFETY CODE § 38564 and 17 CCR 88 95940-43) and against all other persons or

entities acting in active concert with Defendants to maintain the force and operation of the

Agreement;
C. the costs of suit; and
d. such additional relief as the Court deems just and proper.
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Respectfully submitted,

/s/ Paul E. Salamanca

JEFFREY BOSSERT CLARK

Assistant Attorney General

JONATHAN D. BRIGHTBILL

Principal Deputy Assistant Attorney General
PAUL E. SALAMANCA

PETER J. MCVEIGH

Attorneys

Environment & Natural Resources Division
U.S. Department of Justice
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BEFORE THE HONORABLE STEPHEN L. JOHNSON, ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN RE PETITION FOR RECONSIDERATION
OF THE PREVENTION OF SIGNIFICANT
DETERIORATION AND NON-ATTAINMENT
NEW SOURCE REVIEW: REASONABLE
POSSIBILITY IN RECORDKELEPING

72 FED.REG. 72,607 (DECEMBER 21, 2007)

Mt et N e e i e N T s

Submitted by The Statc of New Jerscy






On December 21, 2007, the United States Environmental Protection Agency (“EPA” or
the "Agency™) published a final rule (the “NSR Recordkeeping Rule” or the “Final Rule™)
stemming from the remand by the United States Court of Appeals for the District of Columbia
Circuit ("D.C. Circuit”) to EPA of regulations governing recordkeeping for the New Source
Review (“NSR™) provisions of the Clean Air Act (“CAA” or the “Act™). See 72 Fed. Reg.
72,607 Pursuant to 42 U.S.C. §7607(d)(7)(B), and tor the reasons outlined morc fully below,
the State of New Jersey (“New Jersey” or the “State™) hereby petitions the Agency for
reconsideration of this Rule. Reconsideration is warranted in order to present to EPA public
comments on the aspect of the Final Rule that does not require pre-change reporting or post-
change recordkeeping or reporting of sources, and because the Final Rulc is not a “logical
outgrowth™ of the March 8, 2007 proposed rule, see 72 Fed. Reg. 10,445 (“Proposed Rule™).
Because New Jersey's objections concerning what is not a logical outgrowth of the Proposcd
Rule arose after the period for public comment and are of central relevance to the outcome of the
Final Rule, EPA must reconsider the Rule in accordance with its obligations under the Clean Air
Act. 42 U.S.C. § 7607(d)7)(B).

PROCEDURAL HISTORY

A. The Remand of the Recordkeeping Provisions of the December 31, 2002 NSR
Rule by the D.C. Circuit

On December 31, 2002, EPA finalized revisions to the NSR regulations. See 67 Fed.
Reg. 80,185 (“NSR 1 Rule™). In general, EPA promulgated changes 1o the emission calculation
methodology (establishing an actual-to-projected-actual methodology that also allowed for the

exclusion of emissions associated with so-called “demand growth™), the methodology for






calculating baseline emissions, and recordkeeping. With respect to the NSR regulatory
provisions that require major emitting facilities to monitor emissions, maintain records. and
submit reports to permitting authorities concerning “modifications™ at their facilities (the
monitoring/ recordkeeping/reporting requirements), EPA | in the NSR 1 Rule, allowed sources to
determine, on their own, whether such requirements applicd to them. Specilically, under the
NSR [ Rule, recordkeeping requirements were only mandatory if the (acility believed --without
any oversight by a permitting authority of the source’s belief--that there 1s a “reasonable
possibility” that the project may result in a significant emissions increase and thercfore may
trigger NSR requirements. 40 C.IW.R. § 52.21(r)(6). Under the NSR 1 Rule, sources which
believed that a “reasonable possibility” existed were required to record and maintain information
about changes made at their facility including pre-change records (information about the planned
change and the basis for the source’s findings) and post-change records (data on cmissions

relevant to the change that the source monitored for at least five years after the change). Scc 40

C.F.R.§352.21()(6)( 1) through (iii). In contrast, sources that believed there was no “reasonable
possibility” of a significant emission increase had absolutely no recordkeeping obligations. In
addition to the fact that the reasonable possibility standard gave complete discretion concerning
recordkeeping responsibilities to the source, EPA failed to define “reasonable possibitity” or
provide clear terms as to the parameters of the “reasonable possibility” trigger.

In June 2005, the D.C. Circuit remanded the recordkecping provisions of the NSR T Rule

to EPA for the Agency cither to provide a reasoned explanation of how under such provisions

-

EP~—could ensure NSRcompliance or 1o cra an appropriale alternanve standard. New Yorkwv, —

EPA, 413 F.3d 3, 35 (D.C. Cir. 2005). In ils analysis of the recordkeeping provisions, the D.C.






Circuit first compared the recordkeeping requirements in place prior to the NSR I Rule with the
oncs promulgated in the NSR 1 Rule: “[p]reviously, utilitics whosc projections included no
significant emissions increases had to supply permitting authorities with a minimum of five years
of data to verify the projection’s accuracy.” 413 F.3d at 34. In contrast, the Court noted that
under the NSR 1 Rule, “so long as sources foresee no ‘reasonable possibility” that changes may
cause significant emissions increases, they have no obligation to retain the data underlying their
projections.” Id. The Court explained, “[w]ithout paper trails, ... enforcement authorilics have
no means ot discovering whether the exercise of ... judgment [with respect to recordkeeping
responsibilities] was indeed ‘reasonable.”” 1d. at 35. The Court also cited the significant
problems associated with allowing a source to atlribute post-project cmission increases to
demand growth:

[ T]he intricacies of the actual-to-projected-actual

methodology will aggravate the enforcement

difficulties stemming from the absence of data. The

methodology mandates that projections include

fugitive cmissions, malfunctions, and start-up costs,

and exclude demand growth unrelated to the

change. ... Ilach such determination requires sources

to predict uncertain future events. By understating

projections for emissions associated with

malfunctions, tor example, or overstating the

demand growth exclusion, sources conclude that a

significant emissions increase was not reasonably

possible. [1d.]

Additionally, the Court rejected EPA"s arguments that the Act’s Title V emission

reporting requirements and stale minor NSR programs will provide sufficient information for

NSR entorcement: “EPA fails to explain how emissions reported-under Title V can be traced o a

particular physical or operational change. Moreover, reliance on state programs to establish

)






minimum recordkeeping and reporting standards means that states unwilling to impose stricter
rules are free to relain the [NSR I Rule’s] approach—a prospect we find unacceptable given our
concerns with EPA’s explanation of the methodology’s enforceability.” New York, 413 F.3d at

35.

B. The Proposed Rule

In response to the D.C. Circuit’s remand--but not until several States including New
Jersey filed a petition for writ of mandamus requiring EPA to comply with the remand and the
D.C. Circuit ordered EPA to respond--the Agency proposed revisions to the NSR recordkeeping
requirements. See 72 Fed. Reg. 10,445 (March 8, 2007). Specifically, EPA proposed a
“percentage increase trigger” approach and a “potential increase trigger” approach (the “potential
increase trigger™ approach was not adopted in the Final Rule). Under the “percentage increase
trigger” approach, which was subsequently adopted by EPA, “reasonable possibility” means that
the source projects that cmissions from the change will equal or exceed 50 percent of the
significance level for the applicable pollutant (found at, e, 40 CFR.§5221()23) (1) (e.g.,
for nitrogen dioxides, 40 tons per year, for PM-10, 15 tons per vear)). Id. at 10,449,

The Proposed Rule left in tact the NSR | Rule’s “rcasonable possibility” standard--
leaving the recordkeeping retention discretion still in the hands of‘ the source. See 40 C.F.R. §
52.21(r)(6); 72 Fed. Reg. at 10,450, Further, in deciding whether or not a “reasonable
possibility” exists, the Proposed Rule allowed sources to exclude emissions associated with

demand growth. 40 C.F.R. § 51 A65(b)41)( 1 )( ¢), despite the difficultics described by the D.C.

LITCULL, see New York, 413 F.3d at 35. EPA “acknowledg[cd] that a source with projected actual

cmissions below 50 pereent ... of the NSR significance levels would be able to avoid ‘reasonable






possibility” recordkeeping and reporting requirements,” but reasoned, contrary to the D.C.

Cireuit’s decision in New York v. EPA, that it “has numecrous means of enforcing the NSR

provisions against such a source, even in the absence of records kept under the ‘reasonable
possibility” standard.” ]d. at 10,450. However, even in its assessment of the other means it has
to enforce NSR, EPA merely stated that “[r]ecords for business purposes could include corporate
minutes, blueprints, plant manager logs, records of capital cost and purchase of materials . . . .

Id (emphasis added). In the Proposed Rule, there is nevertheless no requirement that sources
have or keep these records, and EPA failed to explain how, in instances where a source is not
required to have or maintain these rccords, EPA will be able to enforce NSR under its reasonable
possibility approach.

The Proposed Rule also did not distinguish between pre-change and post-change
recordkeeping/reporting requirements (both types of requirements are found at 40 C.F.R.
52.21(r)(6)( 1) through (v)). More specifically, the Proposed Rule, unlike the Final Rule, did not
allow a source that determined a “‘reasonable possibility” existed by virtue of cmissions
associated with demand growth, to escape pre-change reporting and post-change recordkeeping
and reporting requirements.  Finally, FPA proposed “an interim interpretation” in Appendix S,
applying the “percentage increase trigger” approach. 72 Fed. Reg. at 10,448. For the reasons set
forth below, EPA should also not incorporate the “percentage increasc trigger” approach in
Appendix S.

New Jersey, along with several other States and organizations, submitted comments on
the Proposal Rule and urged EPA either not to adopt the Proposed Rule or to change certain

aspects of the Proposed Rule. The States alerted EPA that the pereentage increase trigger






approach “is still a subjective standard for deciding if a ‘reasonable possibility™ exists that the
project will result in a significant emissions increase and is still legally flawed. ... {T]he
pereentage increase trigger approach would not address the problem of the lack of permitting
agency oversight over determinations by facilities of whether emission increases that occur after
a project should be attributed to the project or to some independent factor (such as product
demand growth).” See EPA-HQ-OAR -2002-0004-0810, 0810.1. The States also indicated “that
any facility that chooses to make its emissions calculation using the actual-to-projected-actual
methodology must keep records of its caleulation and pertorm post-project monitoring and
reporting to verify the accuracy of its calculation. Alternatively, EPA could subject facilities that
choose to exclude demand growth emissions to recordkeeping, monitoring, and reporting
requirements to cnsure that permitting agencies and enlorcement authoritics have sutficient
information to hold facilities accountable.” Id. Accordingly, the States asked EPA to require
sources to maintain records for any change proposed at a tacility that would increase actual
emissions and for any calculation created by a source with respect to such a change.
Similarly, the New York Department of Environmental Conservation (“NYDEC™)

commented:

[A] facility that anticipates emission increases due

to demand growth commensurate with a physical or

operational change which increases emissions

should have additional reporting obligations.

Emissions associated with demand growth camnot

be excluded from the calculation of projected actual

emissions it the emissions arc related to the
modification, or if the facility cannot establish that

theermssto source coutd ave accommodated the
increased demand. Accordingly, the NSR rule must
ensure that regulated entities properly calculate and






adequately document post change actual emissions.

... In addition, these facilities should be required to

monitor post-modification emissions, and submit

annual reports to verify compliance with the NSR

rule. [EPA-HQ-OAR-2001-0004-0806, 0806.1]
The National Association of Clean Air Agencies (“NACAA”) commented that “the proposed
percentage increase trigger will, if promulgated, continue to keep our air poliution control
agencies in the dark. ... [TThe proposed rule relies on applicability calculations and emissions
predictions made by sources without the oversight of permitiing authorities, and without
adequate requirements to record and maintain those calculations.” EPA-HQ-OAR-2001-0004-
0822, 0822.1. The Clecan Air Agsociation of the Northeast States (*"NESCAUM”) similarly
commented that the NSR [ Rule’s emission calculation methodology. the actual-to-projected-
actual emission increasc mcthodology, “amplifies, rather than reduces, the need for independent
review. ... States enforcement authorities must ... have access to calculations associated with
baseline emission analysis and future emission estimates in order to accuratcly determine if a
facility is complying with the reasonable possibility standard.” EPA-HQ-OAR-2001-0004-0824,
(0824.1.

C. The I'inal NSR Recordkeeping Rule
‘The NSR Recordkeeping Rule was published in the Federal Register on December 21,

2007, and took eftect on January 22, 2008. 72 Fed. Reg. 72,607. EPA finalized the “percentage
increase trigger” approach with onc change: sources with projected emissions less than the 50%
signiticance level of the applicable pollutant whosc projected emissions equal or exceed the 50%
level by virtue of emissions that the source attributes to demand growth also have a “reasonable

possibility” of a significant emission increase. See 72 Fed. Reg. 72,610, The rule language is






found at 40 C.FR. § 52.21 (rMG):

Each plan shall provide that, except as otherwise provided in
paragraph (a)(6)(vi) of this section, the following specific
provisions apply with respect to any regulated NSR pollutant
emitted from projects at existing emissions units at a major
stationary source ... in circumstances where there is a reasonable
possibility, within the meaning of paragraph (r)(6)(vi) of this
section, that a project that is not a part of a major modification
may result in a significant emissions increase of such pollutant. ...
(vi) A ‘reasonable possibility” under paragraph (r)(6) of this section
occurs when the owner or operator calculates the project to result
in either: (a) A projected actual emissions increase of at least 50%
of the amount that is a “significant cmissions increase,” as defined
under paragraph (b)(40) of this section ... for the regulated NSR
pollutant; or (b) A projected actual emissions increase that, added
to the amount of emissions excluded under paragraph (b)(41)(11)(
¢) of this section, sums to at lcast 50 percent of the amount that is a
‘significant emissions increase,” as defined under paragraph (b)(4)
of this section, ... for the regulated pollutant (cmphasis supplied).

This revised language in the Final Rule continues the subjective rcasonable possibility
standard (that allows sources to escape all recordkeeping and reporting obligations) that was first
promulgated in the NSR I Rulc and continued in the Proposed Rule. In contrast to the Proposed
Rule, however, the Final Rule allows a source that determines a “reasonable possibility” exists
solely by virtue of emissions associated with demand growth, to escape pre-change reporting and
post-change recordkeeping and reporting requirements. EPA failed to solicil comment on the
reasonableness of making a distinction between pre-change and post-change requirements or
allowing sources under certain circumstances o escape recordkeeping requirements as the
Agency did not suggest that 1t might make such distinctions n the Proposed Rulc.

STANDARD FOR RECONSIDERATION

The Administrator “shall” convene a procecding for reconsideration if an objection is of
P g
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central relevance {o the outcome of the rule and the grounds for the objection either arose after
the period for public comment or the objection was otherwise impracticable to raise. 42 U.S.C.
§ 7607(D(7)B).

LEGAL ARGUMENT

I THE FINAL RULE IS NOT A “LOGICAL OUTGROWTH” OF THE PROPOSED
RULE, AND EPA THEREFORE FAILED TO GIVE THE NOTICE REQUIRED
UNDER BOTH TIIE ADMINISTRATIVE PROCEDURE ACT AND THE CLEAN
AIR ACT.

The Administrative Procedure Act (“APA™) requires that a notice of proposcd rulemaking
include “either the terms or substance of the proposed rulc or a description of the subjects and
issues involved.” 5 U.S.C. § 553(b). In 1977, “Congress concerned that the Administrative
Procedure Act...did not provide procedures adequate for the complex scientific issues involved in

EPA rulemaking-created new procedures for [] rulemaking under the Clean Air Act.” Small

Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 518 (D.C. Cir. 1983) (citing 42

U.8.C. § 7607(d)). Thus, the CAA not only requircs that the EPA follow the notice requiremnents
of scction 553(b) of the APA, but also that EPA provide the public with a proposed rule, the
factual data on which the proposed rule is based, the methodology used in analyzing the data, and
the major legal interpretations and policy considerations underlying the proposed rule. See 42
U.S.C. § 7607(dX3).

Under both the APA and section 7607(d) of the CAA, a final rule, although it need not be
identical to the proposed rule, must at least be a “Jogical outgrowth” of it in order not {o violate
the notice requirements of both Acts. Small Refiner, 705 F.2d at 543, 547. This logical

outgrowth criterion is met and thus notice is deemed sufficient if the Agency described “the






range of altcrnatives being considered” in the proposed rule with such “reasonable specificity”
that the public “should have anticipated™ that the final regulation “might be imposed.” Id. at 549.
A final rule that materially alters the issucs involved, substantiall y departs from the terms or
substance of the proposed rule, or otherwise is a “bolt out of the blue™ is not a logical outgrowth

of the proposed rule. Shell Qil Co. v. EPA, 950 F.2d 741, 750 (D.C. Cir. 1991). If EPA finds

that the Final Rule was not a logical outgrow(h of the proposed rule, the Agency “shall” convene
a procceding for reconsideration and re-open the public comment period. See 42 U.S.C. §
7607(d)(7)(B).

In the Proposed Rule, EPA indicated that if the “reasonable possibility™ standard was
triggered under the “percentage increase tri gger” approach, then the source would need to: “(1)
Keep certain records that are created before construction {description of the project, identification
of emissions units affected by the project, and a description of the applicability test); and (2)
monitor emissions, calculate annuat emissions, and maintain records of emissions for 5 years (or
10 years in certain cases) once the change is completed.” 72 Fed. Reg. 10,448 (cmphasis added).
Indeed, such requirements to monitor post-change emissions were similarly included in both the
NSR TRule, see 40 C.F.R. § 52.21(r)(6) (2002), and the prior 1992 NSR recordkeeping
requirements applicable to elcctric utility steam gencrating units (EGUs), which EPA discussed
in the Proposed Rule:

In the 1992 regulation, EPA addcd a reporting provision as a
safeguard to ensure that future actual cmissions resulting from the
change that exceeded the estimate would not go unnoticed or
unreviewed. Under the reporting provision, sources that utilize the
representative actual annual emissions” methodology to determine

that they are not subject to NSR must maintain and submit
sufficient records lo determine if the change results in an increase

10






1 representative actual annual emissions. The regulation gencrally
required that the owner or operator submit records to the revicwing
authority on an annual basis for a period of 5 years [rom the date
the unit resumes regular operation after the change. [72 I'ed. Reg.
at 10,447.]

In the Final Rule, however, EPA suddenly did away with post-change record requirements in
circumstances where sources attribute projected emissions to demand growth-a process that the
D.C. Circuit recognized as inherently difficult and subject to mampulation. New York, 413 F.3d
at 35 (determinations about demand growth “requircs sources to predict uncertain future
cvents”). The Final Rule accordingly fails as a “logical outgrowth™ of the proposed rule. Indeed,
this aspect of the FFinal Rule was a “bolt out of the blue” change from the proposal. As a result,
the public was not given an opportunity to comment on the impor{ance of post-change records
for NSR compliance and EPA is therefore required under the CAA and the APA to solicit
additional public comments in a reconsideration proceeding.

II. THE FINAL RULE DOES NOT ADDRESS THE ASPECTS OF THE NSR I RULE
REMANDED BY THE D.C. CIRCUIT TO EPA AS IT REMAINS
UNENFORCEABLE AND IS UNLAWFUL
EPA is required to enforce NSR Under the Act. Scction 113(b), 42 U.S.C. § 7413(b)

provides:

The Administrator shall, as appropriate, in the case of any person
that is the owner or operator of an affTected source, a major emitting
facility, or a major stationary source, and may, in the case of any
other person, commence a civil action for a permanent or
temporary injunction, or to assess and recover 4 civil penalty ... in
any of the following instances: (1) Whenever such person has
violated, or is in violation of, any requirement or prohibition of an
applicable implementation plan or permit. ... (3) Whenever such

person attempts to construct or modify 4 major stationary source in
any area with respect to which a finding under subsection (a)(5) of

1]






this scction [failure to comply with new source requirements| has
been made (emphasis added).

Similarly, the regulations provide, “[a]ny owner or operator ... of a source or modification subject
to this section who commences construction after the cftective date of these regulations without
applying for and receiving approval hercunder, shall be subject to appropriate enforcement
action.” States arc also required to enforce their State Implementation Plans. Sec 42 U.S.C. §
7413(a)(2); see also 42 U.S.C. § 7410. The CAA NSR provisions are critical tools for ensuring
attainment and maintenancc of National Ambient Air Quality Standards—standards that are
requisite for protecting human health and welfare. 1d. at 7410(a)(1), (2)(2)(D), (I). However,
without adequate enforcement tools, the NSR requirements are ineffective. As such, the D.C.
Circuit remanded the unenforceable NSR I recordkeeping provisions to EPA and stated that “the
rule allows sources that take advantage of the “reasonable possibility” standard to avoid
recordkeeping altogether, thus thwarting EPA’s ability to enforce the NSR provisions ... LPA

never explains how it can continue [NSR] enforcement efforts with respect to sources whiclr ...

keep no data by which the agency could prove an NSR transgression.” New York, 413 F.3d at

35.

‘E/)
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also id. (Noting that EPA’s inherent NSR enforcement authority “depends on

evidence™).

The final NSR Recordkeeping Rule is unenforceable and therefore unlawful because it
continues to impose a subjective recordkeeping and reporting standard. The “rcasonable
possibility” standard provides sources with complete discretion regarding the duty to keep
records—rceords that are key evidence concerning whether a change has in fact (riggered NSR

requirements, or even, whether a change triggers the Final Rule’s “reasonable possibility”






standard.

In sum, the Final Rule provides that onty those sources that believe that there is a
“reasonable possibility” that a change may trigger NSR must keep records. 40 C.F.R. §
52.21(n(6)(vi)(a). Sources that meet the “reasonable possibility” 50% threshold level due to
emissions that they attribute to demand growth need only keep pre-change records. Id. at
52.21(r)(6)(vi)(b). Should a source belicve or determinc that there is no such “reasonable
possibility, the source is not required to keep any records. 40 C.I.R. § 52.21(x)(0); 72 Fed. Reg.
at 72,610. EPA reasons that pre-change “records provide permitting authorities and enlorcement
officials sufficient information to determine whether the type of project undertaken could have a
causal link to increases in emissions due to demand growth. With these records, enforcement
authorities will have an adequate starting point to make further inquiries and to access other types
of records, as discussed later in this preamble, to verify post-project demand growth and enforce
NSR requirements.” 72 Fed. Reg. 72,611.

However, the source is not required to maintain even these so-termed “starting point”
records if the source decides there is no “reasonable possibility” of a significant emission
increase. The source is also under no obligation to record or maintain the basis for its decision
that no reasonable possibility exists. Therefore, sources that project actual cmissions to fall
below 50% of the threshold level-whether the projection of emissions is accurate, inaccurate,
manipulated, underestimated, or has no objective basis whatsoever will maintain absolutely
no records. As a resull, there will be absolutely no records—pre-change, post-change, or
otherwise—for permitting authorities to check the accuracy of the source’s projection and to

determine NSR compliance. Cf. New York, 413 F.3d at 34 (D.C. Circuit finding problematic






fact that the NSR I rule allowed sources to forgo records including “the data on which [the
source] based [its] projections™). The D.C. Circuit’s well-reasoned concerns—that in the NSR ]
Rule EPA did not explain how NSR compliance could be assured in the absence of records--
absent recordkeeping, it will be able to determine whether sources have accurately concluded
that they have no ‘reasonable possibility” of significantly increased emissions™ (emphasis
added)).

n addition, while the definition of “reasonable possibility” in 40 C.F.R. § 52.21(r)(6)(vi)
does mention “when the owner operates calculates” thal there is a reasonable possibility of an
cmission increase, the Rule contains no operative language actually requiring the source to
perform such a calculation. Without this caleulation, there is no objective basis for a source to
determine if a reasonable possibility indeed exists. Even if the source were required under the
NSR Recordkeeping Rule to perform the fundamental calculation, there is nothin g in the Rule
that requires the source to record and maintain anything (like the calculation) unless the source
decides that its projected emissions meet the “reasonable possibility” threshold.

Moreover, although in the Final Rule EPA no longer allows sources to exclude emissions
altributable to demand growth, even this improvement over the proposed rule is hollow. If the
projection of an emission increasc is greater than 50% of the si gnificance level due solely to the
source’s inclusion of demand growth emissions (based on the source’s calculation and “belief” as
to what constitutes emissions associated with demand growth), the Final Rule does not require

circumstances where a source decides that it actually needs to keep records, but for which a
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sourcc attributes the bulk of it emissions to demand growth (whether accurately or inaccurately),
there would be no post-change records to monitor and record the cmission increases. These post-
change emissions recordkeeping (and hence, reporting to the appropriate agency) are, like the
pre-change records, important for NSR compliance so that emission increases can be traced (o a
particular change. See New York, 413 F.3d at 35 (“EPA fails to explain how emissions rcported
under Title V can be traced to a particular physical or operational change™).

As sources have a financial motivation to aveid NSR, under the NSR Recordkeeping
Rulce, sources have an incentive to: (1) inflatc emissions due to demand growth such that the
source needs only to maintain pre-change records; and/or (2) manipulate the “reasonable
possibility” determination (whether by padding the calculation or performing no calculation at
all), such that the source may escape recordkeeping obligations altogether. As a result,
enforcement authorities including EPA will be without essential records needed to ensure NSR
compliance concerning many sources that may, in fact, have triggered NSR, or, even under the
Rule’s definition, have a “reasonable possibility” of triggering NSR. New Jersey therefore urges
EPA to adopt a recordkecping rule that mandates recordkeeping, reporting and monitoring for
any change for which there is projected any increase in cmissions. It is only under such a rule
that authorities can ensure NSR compliance.

It is for all of these reasons that the final NSR Recordkeeping Rulc is not a logical
outgrowth of the proposed rule, continues to be unentorceable, and is thus unlawful.

RELIEY REQUESTED

For the foregoing reasons, New Jersey respectfully requests that, pursuant to 42 U.S.C. §

7607(dN7)(B). the Administrator convene a proceeding for reconsideration of the NSR

AN






Recordkecping Rule and afford the interested public the procedural rights due them under 42
U.5.C. § 7607(d)(3)-(5). New Jersey further requests that the cffectiveness of the Final Rule be
staycd during the pendency of the reconsideration for th'e maximum time allowed under the
statute. See 42 U.S.C. § 7607(d)(7}B).
Dated: February 15, 2008
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United States Court of Appeals

District of Columbia Circuit

State of New Jersey,
Petitioner

v Case No: 08-1065

U.S. Environmental Protection Agency,
Respondent

NON-BINDING STATEMENT OF ISSUES

Pursuant to the Court’s Order dated February 20, 2008, petitioner the State of New Jersey
(“New Jersey”) hereby submits its Non-Binding Statement of Issues regarding the Petition for
Review challenging the Environmental Protection Agency’s (“EPA”) New Source Review
(“NSR”) rule, 72 Fed. Reg. 72,607 (December 21, 2007) (“Final Rule”), under section 307 of the
Clean Air Act (“Act” or “CAA”™). Without waiving any rights to submit additional or different
issues, as set forth below, New Jersey intends to raise the following objections in support of its
challenge to the Final Rule:

(1) Whether EPA violated and exceeded its statutory authority pursuant to the New
Source Review provisions and Section 113(a)(2) and (b) of the Clean Air Act, 42 U.S.C. §§ 7470
- 7515 and 7413(a) and (b), by promulgating the Final Rule, which allows regulated sources to
escape recordkeeping, reporting and monitoring requirements pursuant to the “reasonable
possibility” standard set forth in 40 C.F.R. § 52.21(r)(6);

(2) Whether EPA violated and exceeded its statutory authority pursuant to the New

Source Review provisions and Section 113(a)(2) and (b) of the Clean Air Act, 42 U.S.C. §§ 7470





- 7515 and 7413(a) and (b), by promulgating the Final Rule, which sets forth a subjective
recordkeeping, reporting, and monitoring requirement standard and places the discretion
regarding the applicability of such requirements with the regulated source;

(4) Whether EPA contravened congressional intent for the NSR provisions of the Clean
Air Act by promulgating the Final Rule, which sets forth a subjective recordkeeping, reporting,
and monitoring requirement standard and places the discretion regarding the applicability of such
requirements with the regulated source;

(5) Whether EPA acted arbitrarily and capriciously by promulgating the Final Rule,
which allows regulated sources to escape recordkeeping, reporting and monitoring requirements
pursuant to the “reasonable possibility” standard set forth in 40 C.F.R. § 52.21(r)(6);

(6) Whether EPA acted arbitrarily and capriciously by promulgating the Final Rule,
which sets forth a subjective recordkeeping, reporting, and monitoring requirement standard and
places the discretion regarding the applicability of such requirements with the regulated source;

(7) Whether EPA violated and exceeded its statutory authority pursuant to the New
Source Review provisions and Section 113(a)(2) and (b) of the Clean Air Act, 42 U.S.C. §§ 7470
- 7515 and 7413(a) and (b), by providing no objective basis within the definition of “reasonable
possibility™ in 40 C.F.R. § 52.21(r)(6)(vi) under which to verify the accuracy of a source’s
“reasonable possibility” determination and because the Final Rule contains no operative language
actually requiring a source to perform a calculation to determine whether a “reasonable

possibility” of a significant emission increase exists;

(8) Whether EPA followed the mandate of the Court’s remand in New York v. EPA, 413

F.3d 3 (D.C. Cir. 2005) that EPA either provide a reasoned explanation of how under EPA’s

recordkeeping provisions of its December 31, 2002 New Source Review rule, 67 Fed. Reg.





80,186, which allowed sources to escape recordkeeping, reporting and monitoring obligations,
EPA could ensure NSR compliance, or craft an appropriate alternative standard. New York, 413
F.3d at 35; and

(9) Whether EPA addressed the Court’s concern that the “reasonable possibility” standard
“allows sources ... to avoid recordkeeping altogether, thus thwarting EPA’s ability to enforce the
NSR provisions ...with respect to sources which ... keep no data by which the agency could prove
an NSR transgression.” New York, 413 F.3d at 35.

New Jersey has raised additional legal issues in its petition for reconsideration filed with
EPA on February 19, 2008. Pursuant to Section 307(d)(7)(B) of the Act, 42 U.S.C. §
7404(d)(7)(B), the reconsideration petition was filed to preserve New Jersey’s ability to raise on
appeal objections to the Final Rule that arose after the close of the public comment period.
Specifically, New Jersey’s petition for reconsideration raises the issue of whether the Final Rule
is a “logical outgrowth” of the proposed rule, 72 Fed. Reg. 10,443 (March 8, 2007), especially
given that the Final Rule, unlike the proposed rule, distinguishes between the requirement to
maintain pre-change records and the requirement to maintain post-change records and monitor
post-change emissions. New Jersey has also raised in its petition for reconsideration the issue of
whether allowing sources to escape pre-change recordkeeping requirements if the projection of
an emission increase is greater than 50% of the significance level due solely to the source’s
inclusion of demand growth emissions is a violation of the New Source Review provisions of the
Act and Section 113(a)(2) and (b) of the Clean Air Act, 42 U.S.C. §§ 7470 - 7515 and 7413(a)
and (b), as post-change records and the monitoring of post-change emissions are important for
determining NSR compliance. If EPA denies the petition for reconsideration, New Jersey

intends to bring these objections before the Court as well.





Dated: March 24, 2008

Respectfully submitted,

Attorney for Petitioner,
ANNE MILGRAM
Attorney General for the State of New Jersey

Kevin P. Auerbacher
Maurice Griffin

Deputy Attorneys General
R.J. Hughes Justice Complex
25 Market Street

P.O. Box 093

Trenton, New Jersey 08625
(609) 292-6945
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