STATE OF VERMONT
SUPERIOR COURT
RUTLAND UNIT

CIVIL DIVISION
DOCKET NO.

STATE OF VERMONT,
Plaintiff,
v.
CLUB FITNESS OF VERMONT, INC. and
SEAN MANOVILL,
Defendants.

)
)
)
)
)
)
)
)
)

MOTION FOR EX PARTE TEMPORARY RESTRAINING ORDER
AND PRELIMINARY INJUNCTION
WITH INCORPORATED MEMORANDUM OF LAW
The State of Vermont, by and through Vermont Attorney General Thomas J.
Donovan, Jr., and pursuant to 20 V.S.A. § 40 and V.R.C.P. 65(a), hereby moves the
Court for an immediate, ex parte temporary restraining order and preliminary
injunction to cease in-person operations of both locations of Club Fitness of Vermont
located at 275 North Main Street, Rutland, Vermont, and at 912 Route 4A West,
Castleton, Vermont, and to otherwise enjoin Defendants from opening any facility
for indoor, in-person fitness operations while the Governor’s order prohibiting such
operations is in effect.
This Court should issue an ex parte temporary restraining order because
Defendants have clearly violated the Governor’s properly issued COVID-19
Executive Order that requires Defendant Club Fitness’s closure. Moreover, the
continued operations of an indoor, in-person fitness center will cause imminent and
irreparable harm by jeopardizing the health and safety of Vermonters. This motion
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and all associated papers have been sent via email to Defendant Manovill and will
be served on him by sheriff this afternoon, as described in the accompanying
Certificate of Service.
In support of this motion, the State submits the following Memorandum of
Law and attached Affirmations of State Epidemiologist Patsy Kelso and Chief Data
Officer Kristin McClure, and Affidavits of Rutland Police Corporal A. Heath
Plemmons and Castleton Police Chief Peter Mantello.
MEMORANDUM OF LAW
Background
COVID-19 is a new disease caused by a novel coronavirus known as SARSCoV-2. See Attachment E, Affirmation of Patsy Kelso, State Epidemiologist (Kelso
Aff.) ¶¶ 4, 11. The World Health Organization (WHO) declared the spread of
COVID-19 to be a global pandemic on March 11, 2020. 1 Vermont recorded its first
cases of COVID-19 in early March. See Attachment D, Affirmation of Kristin
McClure, Chief Data Officer (McClure Aff.) ¶ 13. As of May 14, 2020, Vermont has
recorded 932 total confirmed cases of COVID-19. McClure Aff. ¶ 15. There is no
known cure or vaccine for COVID-19.
The virus that causes COVID-19 spreads quickly and easily. It also often
spreads undetectably, as people with no symptoms may still transmit the virus.
Kelso Aff. ¶ 10. “Community transmission” is when a communicable disease spreads

WHO, WHO Director-General’s opening remarks at the media briefing on COVID-19
(March 11, 2020), https://www.who.int/dg/speeches/detail/who-director-general-s-openingremarks-at-the-media-briefing-on-covid-19---11-march-2020.
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within a community and some people are unsure about how or where they became
infected. Vermont has been experiencing community transmission at least since
March 19, 2020. Id. ¶ 27.
COVID-19 can cause serious illness and death. McClure Aff. ¶¶ 9-10.
Patients who are seriously ill with COVID-19 may require hospitalization, including
admission to an intensive care unit (ICU). Kelso Aff. ¶ 12. Because COVID-19 is
caused by a novel virus, no one in the population has immunity, so anyone can catch
COVID-19 and become seriously ill. McClure Aff. ¶ 8. The greatest risk to public
health would be if many people fell ill with COVID-19 at the same time and
overwhelmed the capacity of the State’s health care resources to care for them—for
example, if the State experienced shortages in inpatient hospital beds, intensive
care unit beds, ventilators, and personal protective equipment. Kelso Aff. ¶ 15. If
health care resources are overwhelmed, dramatically more people will die for lack of
necessary care. Kelso Aff. ¶ 30; McClure Aff. ¶¶ 26-27.
To prevent these needless deaths, Vermont has attempted to slow the spread
of COVID-19 throughout the State. The Governor has issued Executive Order 01-20,
declaring a state of emergency, and has amended that order several times with
various addenda and directives. Notably, Addendum 6 required all Vermonters to
stay at home except for certain essential activities, and closed all non-essential
businesses, on March 24, 2020. The closures worked, and Vermont is now projected
to be past its initial peak surge in cases. McClure Aff. ¶ 19.
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The danger to be prevented, going forward, is a second surge in cases, which
again will threaten to overwhelm the State’s healthcare system. Beginning April 17
with Addendum 10, the State is undergoing a phased re-opening of businesses and
activities. The rate at which businesses and activities resume will affect the rate of
transmission, and the likelihood of an unmanageable second surge in COVID-19
cases. McClure Aff. ¶¶ 26-27. It is therefore important that individuals and
businesses follow the steps of the phased restart carefully, so that the State can
monitor the changes in the rate of transmission and react accordingly. Kelso Aff. ¶¶
29-33.
Not all businesses and activities carry the same risk of transmission. Because
of the way the virus spreads, indoor, close-contact activities carry a greater risk of
transmission than other kinds of activities. Kelso Aff. ¶¶ 18-21. Indoor, in-person
fitness centers are places where the virus is particularly likely to be transmitted.
Kelso Aff. ¶ 25.
Defendants operate two fitness center locations, one at 275 North Main
Street, Rutland, Vermont (the Rutland location) and one at 912 Route 4A West,
Castleton, Vermont (the Castleton location). Defendants have allowed in-person,
indoor fitness center activities, such as weightlifting and running on treadmills, by
Club Fitness members and/or members of the general public, at the Rutland
location on May 3 and 6. See Attachment B, Affidavit of Corporal A. Heath
Plemmons dated 5/7/2020 (Plemmons 5/7 Aff); Attachment F, Affidavit of Castleton
Police Chief Peter Mantello (Mantello Aff.). After receiving a cease and desist letter
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from the Attorney General’s Office on May 5, 2020 (see Attachment G), followed by
discussion with the Attorney General’s Office, Defendants closed the Rutland
location from May 9-11.
As of today, May 15, Defendants have re-opened both their Rutland and their
Castleton Club Fitness locations for indoor, in-person fitness center activities. See
Attachment C, Affidavit of Corporal A. Heath Plemmons dated 5/15/2020
(Plemmons 5/15 Aff.); Mantello Aff. Defendants are operating in violation of the
Governor’s emergency orders. In doing so, Defendants are jeopardizing the health of
their members and the Vermont public-at-large.
Discussion
Pursuant to 20 V.S.A. § 40, the Attorney General “may bring an action for
injunctive relief in the superior court of the county in which a violation occurs to
compel compliance with the provisions of [the Emergency Management] chapter.”
A party seeking injunctive relief pursuant to V.R.C.P. 65 must satisfy four
factors: (1) that there exists a threat of irreparable harm; (2) that the threat of
irreparable harm outweighs the potential harm to other parties; (3) that there is a
likelihood of success on the merits; and (4) that injunctive relief is in the public
interest. In re J.G. Juvenile, 160 Vt. 250, 255 n.2 (1993). These factors are
functionally indistinguishable from factors considered under the analogous federal
rule. Taylor v. Town of Cabot, 2017 VT 92, ¶ 19 n.3, 205 Vt. 586, 178 A.3d 313.
“A temporary restraining order may be granted without written or oral notice
to the adverse party or that party’s attorney only if it clearly appears from specific
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facts shown by affidavit or by the verified complaint that immediate and irreparable
injury, loss, or damage will result to the applicant before the adverse party or that
party’s attorney can be heard in opposition.” V.R.C.P. 65(a); see P.E.T.E.L.
Properties, Inc. v. McDonnell, Docket No. 396-6-07 Rdcv, 2007 WL 6787222 (Vt.
Super. June 21, 2007) (emergency ex parte temporary restraining order granted
where a clear and ongoing violation of the terms of an easement threatened a
property owner’s horse-boarding business); see also Vt. Women’s Health Ctr. v.
Operation Rescue, 159 Vt. 141, 617 A.2d 411 (1992) (temporary restraining order
prohibiting, among other things, physically blocking the entrance to health center,
attempting to enter the building, or directing bullhorns or yelling at the health
center).
I.

The State is likely to succeed on its Complaint for relief.
a. The Governor has the authority to order indoor, in-person
fitness centers to be closed.
The Governor has the authority to order indoor, in-person fitness centers to

be closed. First, the Governor had the authority to declare the COVID-19 pandemic
to be a state of emergency. As a result, the Governor can properly access emergency
police powers to protect public health. The Governor’s orders closing close-contact
businesses, and all non-essential businesses, are appropriate exercises of those
powers, because they are rationally related to the public health and taken in good
faith. The Governor’s decision to re-open the economy in phases, and to allow some
businesses and activities to open before others, is similarly justified. Even if the
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Court applies a more stringent test, the Governor’s decision to keep indoor fitness
centers closed at this time is lawful.
As a preliminary matter, the Governor was justified in declaring a state of
emergency in Executive Order 01-20. 2 The Governor may declare a state of
emergency “in the event of an all-hazards event . . . that causes or may cause
substantial damage or injury to persons or property within the bounds of the State
in any manner[.]” 20 V.S.A. § 9. An “all-hazards event” includes a “health or
disease-related emergency . . . which poses a threat or may pose a threat . . . to
property or public safety in Vermont[.]” 20 V.S.A. § 2(1). This language
unambiguously encompasses current events surrounding COVID-19—a pandemic
disease that has swiftly begun spreading throughout Vermont.
Moreover, although state statutes authorizing executive emergency powers
vary to some extent, courts across the country have concluded that the pandemic
qualifies as an emergency which justifies the use of state police powers. See, e.g.,
Friends of DeVito v. Wolf, __ A.3d __, 2020 WL 1847100, at *10-12 (Pa. 2020);
Attachment A, Binford v. Sununu, docket no. 217-2020-cv-152, slip op. at 8 (N.H.
Super. Ct. March 25, 2020) (“[T]here is overwhelming factual and legal support
evincing [New Hampshire] Governor Sununu’s authority to declare a state of
emergency” as a result of the COVID-19 pandemic.). 3

Executive Order 01-20, and all associated addenda and directives, are available at
https://governor.vermont.gov/document-types/executive-orders.
3 But cf. Wisconsin Legislature v. Palm, 2020 WI 42, ___ N.W.2d ___, 2020 WL 2465677
(Wis. May 13, 2020) (striking down emergency COVID-19 stay home order). Wisconsin
Legislature is an outlier, which is distinguishable from this case and others nationwide
because the emergency order in that case came from the state department of health and
2
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When there is no state of emergency, the Governor has the general authority
to “make, amend and rescind the necessary orders, rules and regulations to carry
out the provisions of this [emergency management] chapter,” 20 V.S.A. § 8(b)(1).
Now that he has correctly declared a state of emergency, the Governor also has the
power to enforce those rules, 20 V.S.A. § 9(1), to “order the evacuation of persons
living or working within all or a portion of an area for which a state of emergency
has been proclaimed,” 20 V.S.A. § 9(9), and to “perform and exercise such other
functions, powers and duties as may be deemed necessary to promote and secure
the safety and protection of the civilian population.” 20 V.S.A. § 11(6).
With these statutory authorizations, the Governor was authorized to close all
close-contact businesses, and then all non-essential businesses, when he deemed it
necessary to protect the public health and safety of Vermont from the emergent
threat of COVID-19 infection. See Addenda 4, 6. And, now that the Governor’s
emergency closures have successfully slowed the initial spread of the disease, the
Governor has the power to loosen his orders in a controlled and rational fashion, to
mitigate the risk of a second wave of infections. See Addenda 10-13.
The orders to close, and then gradually re-open, businesses in response to a
deadly pandemic are also constitutionally sound as appropriate uses of the State’s
police power. A State has inherent authority “to enact quarantine laws and ‘health

relied on a department of health statute, not on gubernatorial emergency powers. Id. ¶ 41.
The court struck down the agency order as an overreach of statutory authority which
should have been subject to notice and comment rulemaking procedures, but explicitly
distinguished agency authority from gubernatorial emergency powers. The Wisconsin
Legislature majority did not cite or examine Jacobson v. Massachusetts, 197 U.S. 11 (1905),
the leading U.S. Supreme Court case on emergency executive powers.
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laws of every description.’” Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905).
“Upon the principle of self-defense, of paramount necessity, a community has the
right to protect itself against an epidemic of disease which threatens the safety of
its members.” Id. at 27. The police power is “the governmental power of conserving
and safeguarding the public safety, health, and welfare.” State v. Quattropani, 99
Vt. 360, 133 A. 352, 353 (1926). And the executive’s powers are at their peak where
the executive is expressly empowered by statute to act to protect public health.
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, J.,
concurring).
Statutes and executive powers aimed at protecting the public health during
health emergencies have been upheld generally as validly enacted unless they bear
“no real or substantial relation to [protecting the public health, the public morals, or
the public safety] or is, beyond all question, a plain, palpable invasion of rights
secured by the fundamental law.” Jacobson, 197 U.S. at 31. Jacobson upheld a city
ordinance that required mandatory smallpox vaccination during an outbreak of
smallpox. Id. at 25; see also Compagnie Francaise de Navigation a Vapeur v. La.
State Bd. of Health, 186 U.S. 380, 387 (1902).
Jacobson is important precedent relevant to reviewing COVID-19 emergency
orders. See In re Rutledge, No. 20-1791, ___ F.3d ___, 2020 WL 1933122, at *4 (8th
Cir. Apr. 22, 2020) (reversing temporary restraining order enjoining COVID-19
emergency order because district court did not meaningfully apply Jacobson, 197
U.S. 11); In re Abbott, ___ F.3d ___, 2020 WL 1911216, at *12 (5th Cir. Apr. 20,
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2020) (same); In re Abbott, 954 F.3d 772, 786 (5th Cir. 2020) (same). And courts
applying Jacobson frequently uphold COVID-19 emergency orders. Commcan, Inc.
v. Baker, Docket No. 2084CV00808-BLS2, 2020 WL 1903822, at *5 (Super. Ct. Ma.
Apr. 16, 2020) (unpub.) (finding COVID-19 emergency order justified under
Jacobson); Attachment A, Binford, slip op. at 13 (upholding New Hampshire’s
emergency ban on gatherings of more than 50 people and dining in restaurants and
bars under Jacobson and Smith v. Avino, 91 F.3d 105, 109 (11th Cir. 1996)). 4
Similarly, this case is likely to succeed in enforcing the Governor’s order as a
valid exercise of emergency power. And the public health justification for the
Governor’s order restricting in-person interactions, including by closing nonessential close-contact businesses, overwhelmingly shows that order is necessary to
promote and secure the safety and protection of the civilian population of Vermont
during the COVID-19 pandemic. Suspending non-essential close-contact businesses
is supported by authoritative public health guidance. See McClure Aff. ¶ 17 (“If
COVID-19 spreads unchecked, it will overwhelm the capacity of the State’s health
care system . . .”), ¶ 18 (“One of the only tools available to fight this imminent public
health crisis is to try to slow the spread of the virus.”), ¶¶ 26-27 (comparing
projected COVID-19 cases and deaths with and without the stay at home order); see

The Eleventh Circuit has employed a similarly deferential, two-pronged test in upholding
a curfew during a state of emergency after a hurricane. Smith v. Avino, 91 F.3d 105, 109
(11th Cir. 1996). That test is (1) whether the executive action was “taken in good faith” and
(2) “whether there is some factual basis for the decision that the restrictions . . . imposed
were necessary to maintain order.” Id. (quoting United States v. Chalk, 441 F.2d 1277, 1281
(4th Cir. 1971) (upholding curfew)). The Governor’s orders pass this test, too, for the same
reasons as described above.

4
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also Kelso Aff. ¶¶ 15-16. As noted above, other jurisdictions have largely upheld
emergency COVID-19 orders closing non-essential businesses based on similar
facts, particularly where no constitutional rights are implicated. See generally, e.g.,
Hartman, 2020 WL 1932896; Friends of DeVito, 2020 WL 1847100; Commcan, Inc.,
2020 WL 1903822; Binford, Docket No. 217-2020-CV-152, attached.
Now that Vermont has passed the initial peak surge in COVID-19 infections,
orders allowing for the gradual and orderly re-opening of some economic and social
operations is also justified. By phasing the re-opening of different sectors and
activities in a coordinated way, the State can monitor how reducing different
restrictions correlates with changes in the transmission rate of the virus. Kelso Aff.
¶ 29. If any one phase of re-opening correlates with a greater than expected rate of
transmission, the State can adjust subsequent phases accordingly. Id. ¶ 31. The
goal is to keep the number of people needing hospitalization and acute care as a
result of COVID-19 infections within the State’s resources to care for them. Id. ¶ 30.
If individuals and businesses do not follow the prescribed phases of re-opening, the
State risks experiencing another surge in COVID-19 cases, which could overwhelm
the State’s healthcare resources. Id. ¶ 32. If the State has more patients than we
have capacity to care for those patients—for example, if the State runs out of
intensive care unit beds—more people will die. Id. ¶ 30; McClure Aff. ¶¶ 17, 26-27.
As a result of these factors, the Governor is justified by concerns for public health
and safety in his approach to re-opening the economy in a coordinated and phased
manner.
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Moreover, the decision to re-open some businesses and social opportunities
but not in-person operations of indoor gyms is justified by public health concerns.
First, while the State is in the process of re-opening some activities after several
weeks of observing a stay home order, any place where people congregate with nonhousehold members—or with people they have not otherwise been physically close
to—risks increasing the rate of viral transmission from its current rate. Kelso Aff. ¶
26. And because of the way the virus spreads, an indoor gym is an environment
with a relatively high risk of transmission for the COVID-19 virus. Id. ¶ 25. While
much is unknown about the virus, the best information we have indicates that the
virus spreads through respiratory droplets produced through exhalation. Id. ¶ 18. It
can live for several hours on surfaces. Id. ¶ 19. It spreads more easily indoors than
outdoors. Id. ¶ 21. Transmission is more likely when people are in close proximity to
one another. Id. ¶ 20. And people who are not showing any symptoms of the virus
may still transmit it to one another. Id. ¶ 10. Indoor gyms are, in some ways, the
perfect environment for otherwise healthy-seeming people to transmit the virus:
“indoor gyms are enclosed spaces where people congregate to do strenuous activities
involving shared equipment. With heavy breathing indoors and frequent touching of
surfaces, the risk of transmission is high.” Id. ¶ 25. The Governor’s orders
continuing the emergency closure of indoor gyms while gradually re-opening other
activities is therefore also justified by public health concerns.
To be sure, the Governor’s emergency police powers are not unlimited—
fundamental rights may still prevail over an otherwise valid emergency order. See,
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e.g., Adams & Boyle, P.C. v. Slatery, ___ F.3d ___, 2020 WL 1982210, at *10 (6th
Cir. 2020) (upholding preliminary injunction of COVID-19 emergency order to allow
exercise of abortion rights); Robinson v. Attorney General, ___ F.3d ___, 2020 WL
1952370, at *5-8 (11th Cir. 2020) (declining to stay preliminary injunction of COVID-

19 emergency order prohibiting exercise of abortion rights); Maryville Baptist
Church, Inc. v. Beshear, ___ F.3d ___, 2020 WL 2111316, at *2 (6th Cir. 2020)
(granting injunction of COVID-19 emergency order because church likely to succeed
on its religious liberty claim for drive-in church services); On Fire Christian Ctr.,
Inc. v. Fischer, ___ F. Supp. 3d ___, 2020 WL 1820249, at *6-9 (W.D. Ky. 2020)
(same).
Notably, however, several courts have found that even fundamental rights
may be temporarily and provisionally limited by emergency police powers. See, e.g.,
Rutledge, 2020 WL 1933122, at *4 (reversing temporary restraining order that
would have allowed abortion clinics to operate despite COVID-19 emergency order);
Abbott II, 2020 WL 1911216, at *12 (same); Abbott I, 954 F.3d at 786 (same); Legacy
Church, Inc. v. Kunkel, ___ F. Supp. 3d ___, 2020 WL 1905586, at * (D.N.M. 2020)
(denying request for temporary restraining order of COVID-19 emergency order and
finding church unlikely to succeed on free exercise and assembly claims);
Lighthouse Fellowship Church v. Northam, ___ F. Supp. 3d ___, 2020 WL 2110416
(E.D. Va. 2020) (same, and finding church unlikely to succeed on establishment
clause, freedom of speech, and freedom of assembly claims); Cross Culture Christian
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Ctr. v. Newsom, ___ F. Supp. 3d ___, 2020 WL 212111 (E.D. Cal. 2020) (same for
speech, assembly, and freedom of religion claims).
In any event, Defendants can point to no fundamental right that entitles
them to operate a fitness center in violation of the Governor’s properly issued
emergency order. See generally, e.g., Hartman v. Acton, ___ F. Supp. 3d ___, 2020
WL 1932896 (S.D. Ohio 2020) (denying bridal shop’s request to enjoin COVID-19
emergency order closing non-essential businesses and finding shop unlikely to
succeed on procedural due process or equal protection claims); Friends of DeVito v.
Wolf, ___ A.3d ___, 2020 WL 1847100 (Pa. 2020) (same for variety of non-essential
businesses and political organization asserting free speech, freedom of assembly,
procedural due process, and takings claims, as well as violation of separation of
powers); Commcan, 2020 WL 1903822, at *6-7 (upholding COVID-19 emergency
order’s classifications of essential and non-essential businesses as rational).
b. Defendants are violating the Governor’s unambiguous order to
close indoor fitness centers.
After declaring a state of emergency due to the spread of COVID-19 in
Vermont on March 13, the Governor ordered that “gymnasiums, fitness centers and
similar exercise facilities, hair salons and barbers, nail salons, spas and tattoo
parlors shall cease all in-person operations” as of March 23, 2020. Addendum 4
(“Closure of close-contact businesses”), ¶ 1. Effective March 25, the Governor
ordered Vermonters to stay home. leaving only for enumerated essential reasons,
and ordered all but “essential” businesses to close. Addendum 6, ¶¶ 1, 3-5. Indoor
fitness centers are not on the list of essential businesses in Addendum 6. Id. ¶ 5.
14

While the Governor has since allowed the phased re-opening of some businesses and
activities, none of the Governor’s orders or addenda have allowed indoor fitness
centers to reopen since they were closed on March 23. See Addenda 10 through 13.
As of May 7, 2020, organizations offering “outdoor recreation and outdoor fitness
activities that require low or no direct physical contact may begin operations,
subject to compliance with . . . health and safety guidelines,” but indoor fitness
facilities remain closed. Addendum 13. The relevant guidance from the Agency of
Commerce and Community Development states:
Gyms, fitness studios, salons, spas, and other similar businesses
and the retail operations that support these businesses should
cease, including employee-to-employee interactions within the
business. The Phased Restart Work Safe Guidance does not
allow these businesses to resume operations.
Agency of Commerce and Community Development, Stay Home Stay Safe Sector
Specific Guidance: Health and Beauty, https://accd.vermont.gov/content/stay-homestay-safe-sector-specific-guidance#health-beauty (last visited May 14, 2020). The
Governor’s Executive Order 01-20 and all related addenda were extended through
May 15, 2020. Addendum 9, ¶ 1. As of May 15, 2020, Executive Order 01-20 and all
related addenda were extended through June 15, 2020. Addendum 14, ¶ 1. The
Governor has given no indication whether, when, or under what circumstances
fitness centers may safely reopen. See id. ¶ 5 (“Businesses and non-profit and
government entities which have not been authorized to resume operations as of the
date of this Executive Order shall be addressed at a later date.”).
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Both the Rutland and the Castleton locations of Club Fitness are fitness
centers containing exercise equipment such as free weights, weight machines,
treadmills, and similar fitness equipment. Plemmons 5/15 Aff. ¶ 2; Mantello Aff.
These centers unambiguously fall within the category of “gymnasiums, fitness
centers and similar exercise facilities” ordered closed by Addendum 4. The Rutland
location is approximately 4,000 square feet.
Defendant Manovill has allowed customers to access the Club Fitness
Rutland location on at least three occasions in the last two weeks, when the
Rutland police visited on May 3, May 6, and May 15. Plemmons 5/7 Aff.; Plemmons
5/15 Aff. Club Fitness may have been open as early as May 1, when Rutland police
received the first call about the club’s opening. See Plemmons 5/7 Aff. ¶¶ 1-4; Olivia
Lyons, Defiant Rutland fitness club owner violates emergency order, WCAX,
https://www.wcax.com/content/news/Defiant-Rutland-fitness-club-owner-violatesemergency-order-570319581.html (May 8, 2020) (“He opened the doors to his gym
on May 1st.”).
On May 3, Rutland police Corporal A. Heath Plemmons drove to Club Fitness
and observed two people actively exercising. They were less than six feet apart and
not wearing masks. Corporal Plemmons did not observe anyone cleaning the
equipment. Corporal Plemmons spoke with Defendant Manovill and informed him
he was out of compliance with the Governor’s orders. Plemmons 5/7 Aff. ¶ 5.
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On May 5, the Attorney General’s Office sent Defendants a cease and desist
letter, stating that Club Fitness must immediately cease all in-person operations.
See Attachment G.
On May 6, Corporal Plemmons again drove to Club Fitness and observed six
customers exercising and an employee in the gym. None of the people were wearing
masks. Some of the customers were less than six feet apart. Two customers left
while Corporal Plemmons was there, but no one began cleaning or sanitizing the
equipment they had been using after they left. Defendant Manovill was not present.
Corporal Plemmons spoke with Defendant Manovill on the phone and confirmed
that Defendant Manovill had received a cease and desist letter from the Attorney
General. Corporal Plemmons told Defendant Manovill he was at Club Fitness to
confirm that the club was not complying with the Governor’s order. Plemmons 5/7
Aff. ¶¶ 8-9.
On May 15, Corporal Plemmons went to the Rutland location and observed
six vehicles in the parking lot, one of which had a New York license plate. Inside the
business Corporal Plemmons observed five people actively exercising. No one was
wearing masks. Some of them were less than six feet apart. There were no hand
sanitizing stations and no signage advising customers to wear masks, keep a safe
distance, or clean equipment. Defendant Manovill stated that he cleans the
equipment himself and does not allow more than ten people in the building at a
time. Plemmons 5/15 Aff.
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On May 15, Castleton Police Chief Peter Mantello visited the Club Fitness
Castleton location at 912 Route 4A West, Castleton, Vermont. Chief Mantello
observed the door to the business wide open, with three people exercising and one
staff member present. No one was wearing masks. No signs appeared to instruct
customers present to wear masks, observe physical distancing, or clean equipment
after use. The staff member present told Chief Mantello that “his boss, Sean,
directed him in opening the business as long as they were compliant with the
COVID-19 requirements.” See Mantello Aff. As noted above, however, there are no
“COVID-19 requirements” that allow Defendants to legally operate indoor, inperson fitness centers at this time.
In short, Defendants are in repeated and flagrant violation of the Governor’s
orders.
II.

Defendants’ continued operation of a fitness club in defiance of the
Governor’s orders will cause immediate and irreparable injury to the
health and safety of Vermont.
The risks that someone may transmit or become infected with COVID-19 due

to Defendants’ clear violation of the Governor’s executive order is too great to
permit Defendants to continue indoor, in-person fitness center operations at this
time.
As described above, the State’s response to the arrival of COVID-19 has been
to limit the ways in which Vermonters could be exposed to the disease. The State
has set a strategy to slow the spread in order to protect those at greatest risk,
ensure capacity at healthcare facilities and minimize the risk to the public. This is,
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in fact, the best tool we have to mitigate the spread of the disease. Kelso Aff. ¶ 16;
McClure Aff. ¶ 18. Without the concerted cooperation of Vermonters modifying their
behaviors in accordance with the Governor’s orders, many more people will die.
Kelso Aff. ¶¶ 30-33; McClure Aff. ¶¶ 26-27.
Also as described above, Defendants’ continued operation of an indoor, inperson fitness center creates an especially high risk environment for the potential
spread of the virus. By holding indoor, in-person fitness operations, Defendants are
placing their own customers at risk, as well as the Vermont public-at-large.
Moreover, Defendants do not appear to be taking any precautions that would
help to even partially mitigate their dangerous operation. 5 Rutland police officers
have visited the Club Fitness Rutland location at least three times, including today,
May 15, and observed multiple customers and staff on the premises. None of the
individuals appeared to be wearing masks. See Plemmons 5/7 Aff., ¶¶ 5, 8;
Plemmons 5/15 Aff., ¶ 4. No one was observed wiping down or sanitizing the
equipment used, even after customers finished working out and left. Plemmons 5/7
Aff., ¶ 5. Officers observed several customers well within six feet of one another.
Plemmons 5/7 Aff. ¶¶ 5, 8. No signs or staff appeared to be advising or enforcing
hygienic practices such as frequent hand and surface washing, mask wearing, or
customer distancing. Plemmons 5/15 Aff. ¶¶ 4-5. At the Castleton location, no one

While behavioral changes such as wearing masks, frequent hand and surface washing,
and physical distancing can help lower the risk of transmission, they cannot stop it
altogether. Kelso Aff. ¶¶ 23-24; McClure Aff. ¶ 25.
5
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was wearing masks and no signs appeared to require or suggest any special
hygienic or safety procedures. Mantello Aff.
In other words, Defendants have created a virtual petri dish for spreading
the COVID-19 virus. The virus spreads quickly and undetectably. Kelso Aff., ¶¶ 10,
22. One person who is unknowingly infected with COVID-19 could come into Club
Fitness and easily spread it to everyone else in the gym. And a person who becomes
infected at Club Fitness could go home and very quickly spread the disease to, at a
minimum, everyone in their household.
While Vermont is beginning to re-open some businesses and activities, there
are good reasons that the Governor has not simply flung open the doors to the
economy—and there are good reasons to be particularly cautious about re-opening
higher risk-of-transmission activities such as indoor fitness centers. See supra Part
I; Kelso Aff. ¶ 25. The danger of COVID-19 spreading again in an uncontrolled
manner is still present. Kelso Aff., ¶¶ 30, 32; McClure Aff., ¶¶ 26-27. Defendants, by
flouting the Governor’s orders, are not only at high risk of spreading the disease
within Vermont. They are also setting an example that, if left unchecked, will
undoubtedly encourage others to follow. In this way, too, their behavior spreads
greater risk throughout the community and the State.
Immediate injunctive relief is necessary to prevent this imminent and
irreparable injury to the State and the public. Irreparable injury does not exist if
money damages or other legal relief are available and adequate to compensate a
plaintiff. Taylor, 2017 VT 92, ¶ 40. Not so here. No other relief is available if the
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virus spreads more rapidly as a result of Defendants’ behavior. See, e.g., Stagliano
v. Herkimer Cent. Sch. Dist., 151 F. Supp. 3d 264, 273 (N.D.N.Y. 2015) (granting
temporary restraining order allowing teachers to use sick leave for their children
and noting that “the obvious potential for such issues as developing chronic health
issues or spreading contagious diseases underscores the need for equitable relief”).
Because virus transmission can occur daily, or even hourly, immediate injunctive
relief is the only possible remedy.
This Court should grant the State’s motion for a temporary restraining order
to direct that Defendants—along with hundreds of other Vermont businesses—
follow the Governor’s orders to limit the spread of COVID-19 and to protect our
collective public health.
III.

Defendants’ operation of an indoor, in-person fitness center causes
harm to the public that outweighs the potential harm to Defendants
from an injunction.
The harm to the public from Defendants’ actions, as described above,

outweighs any potential harm to Defendants from an injunction issued by this
Court. Where harm to the plaintiff is not reparable with money damages, but harm
to the defendant is reparable with money damages, this factor weighs in favor of
granting the injunction. Ohio Oil Co. v. Conway, 279 U.S. 813, 814 (1929); see, e.g.,
Westar Energy, Inc. v. Lake, 552 F.3d 1215, 1226 (10th Cir. 2009) (individual’s
liberty interest strongly outweighs monetary loss to company); Cohen v. Brown
Univ., 991 F.2d 888, 904-06 (1st Cir. 1993) (harm to varsity women athletes if
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sports were downgraded to club status outweighed financial harm to university
from continuing to fund varsity-level sports).
Harm from closure of a fitness center business, while burdensome, is entirely
financial. See Hartman, 2020 WL 1932896, at *4 (finding that temporary closure of
a business, in absence of constitutional violation or showing of imminent
bankruptcy or permanent closure, does not constitute irreparable harm). As noted
above, Defendants can point to no constitutional rights that will be violated by
requiring them to abide by the same order as everyone else in the State. See supra
Part I. In contrast to the harm Defendants are causing to the State, then, any harm
to Defendants from closing their business is fully compensable with money
damages. Cf. Taylor, 2017 VT 92, ¶ 40.
Nor can Defendants claim irreparable injury from some sort of lost
opportunity to exercise. Notably, the Governor’s order has always allowed
Vermonters to leave home for personal exercise, such as biking, running, or
walking. See Addendum 6, ¶ 1. Remote fitness services, such as online classes,
coaching, or personal training, have never been prohibited. And as of May 7, the
order allows for outdoor fitness and recreational operations, while observing
physical distancing and hygiene protocols. See Addendum 13, ¶¶ 1, 4. Outdoor
activities carry a lower risk of transmission than indoor activities. Kelso Aff., ¶ 21.
IV.

Injunctive relief is in the public interest.
For all the same reasons discussed above, an injunction restraining

Defendants from continuing to operate an indoor, in-person fitness center while the
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Governor’s order prohibits them from doing so is in the public interest. See supra
Parts II & III; Hartman, 2020 WL 1932896, at *11 (“The final two factors—the
balance of equities and the public interest—merge when the government opposes [or
supports] the issuance of a temporary restraining order because ‘the government's
interest is the public interest.’”).
Moreover, where a violation of the law has been alleged, as it has here, that
“has been considered a strong factor in favor of granting a preliminary injunction.”
C. Wright & A. Miller, 11A Fed. Prac. & Proc. Civil, § 2948.4 (3d ed. 2020). “It even
has been held that when the acts sought to be enjoined have been declared unlawful
or clearly are against the public interest, plaintiff need show neither irreparable
injury nor a balance of hardship in his favor, nor a likelihood of success on the
merits.” Id. As described above, operating an indoor, in-person fitness center is a
clear violation of the Governor’s properly constituted emergency order. See supra
Part I.
Finally, courts in other jurisdictions have found that the public interest
weighs in favor of upholding COVID-19 emergency orders of the kind at issue here.
See Legacy Church, 2020 WL 1905586, at *44 (finding the public interest in limiting
the COVID-19 outbreak greater than the public interest in gathering together in a
church, where no First Amendment issues were found); Hartman, 2020 WL
1932896, at *11 (“While the immediacy and irreparability of harm to Plaintiffs
[business owners] is speculative, the harm to the public if the Director's order is
enjoined is potentially catastrophic.”). For the same reasons that upholding an
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emergency order is in the public interest, enforcing the Governor’s order in this case
also serves the public interest.
This factor, like the others, weighs strongly in favor of granting a temporary
restraining order here.
WHEREFORE, for the forgoing reasons, the State respectfully requests that
the Court issue an order that:
1. grants this temporary restraining order immediately restraining Defendants
from operating any indoor, in-person fitness center; and
2. sets a hearing date as soon as possible on this motion for preliminary
injunction to require that Defendants comply with EO 01-20 and any and all
addenda and guidance issued thereunder, including the prohibition of indoor,
in-person fitness services so long as EO 01-20 prohibits them from doing so.
DATED at Burlington, Vermont this 15th day of May, 2020.
Respectfully submitted,
THOMAS J. DONOVAN, JR.
ATTORNEY GENERAL

By:
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_____________________________
Eleanor L.P. Spottswood
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-3178
Eleanor.Spottswood@vermont.gov
ERN #8892
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Re-opening scenarios implemented May 15th
Vermont
Mitigated: Stay at home after May 11
Mitigated: SC after May 11
Mitigated: SC0_WR_SD after May 11
Mitigated: SC0_WR_SD after May 11
and 10% beta reduction

1000

• (Blue line) Resume non-essential work
for about 50% of the work force
+additional transmissibility reduction
(masks, behavioral changes etc.). Total
transmissibility reduction 55%.

100

9 "Stay-at-home"

5

3-2

3-1

0.1

Social distancing

1

4-1
2
4-2
6
5-1
0
5-2 Extended interventions
4
6-7
6-2
1
7-5
7-1
9
8-2
8-1
6
8-3
0

10

3-1 No interventions

Hospitalized

• (azur line) “stay at home” continued.
Transmissibility reduction 70%.

• (Purple line) Resume non-essential
work for about 50% of the work force.
Transmissibility reduction 50%.
• (red line) Back to normal except school
closure.

Re-opening projections
Vermont
Mitigated: Stay at home after May 11
Mitigated: SC after May 11
Mitigated: SC0_WR_SD after May 11
Mitigated: SC0_WR_SD after May 11
and 10% beta reduction

1000

Mitigated: Stay at home after May 11
Mitigated: SC after May 11
Mitigated: SC0_WR_SD after May 11
Mitigated: SC0_WR_SD after May 11
and 10% beta reduction

100

ICU needed

Hospitalized

100
10

10

A

3-1

3-15 3-29 4-12 4-26 5-10 5-24

6-7

6-21

B

3-1

Extended
interventions

"Stay-at-home"

Social distancing

No interventions

Extended
interventions

"Stay-at-home"

Social distancing

1

No interventions

1

3-15 3-29 4-12 4-26 5-10 5-24

6-7

6-21

Re-opening projections
Vermont
100

Mitigated: Stay at home after May 11
Mitigated: SC after May 11
Mitigated: SC0_WR_SD after May 11
Mitigated: SC0_WR_SD after May 11
and 10% beta reduction

Deaths

10

3-1

Extended interventions

"Stay-at-home"

Social distancing

0.1

No interventions

1

3-15 3-29 4-12 4-26 5-10 5-24

6-7

6-21

Discussion and caveats

• We do not consider in the scenarios specific strategies for enhancing contact tracing, testing and
early isolation of cases.
• We are also not considering potential changes to the virus transmissibility due to environmental
factors, in particular seasonal drivers such as temperature and humidity.
• The model is stochastic and age structured, considering the interaction of individuals in single
years from 0 to 85+. The contact patterns account for the interaction of individuals in different
settings: households, schools, workplaces, and the general community. This compartmentalization
of settings allows the estimation of the different interventions. The model may change as
new data become available, revising specific characteristic rates and times
estimates.
• There are very large uncertainties around the transmission of COVID-19, the effectiveness of
different policies and the extent to which the population is compliant to social distancing policies.
The presented material is based on modeling scenario assumptions informed by current
knowledge of the disease, and subject to change as more data will be available. Future
decisions on when and for how long to relax policies must be informed by ongoing
surveillance. Additional modeling and data studies are required to assess the level and
effectiveness of additional non-pharmaceuticals interventions required to lift current social
distancing interventions.
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May 5, 2020
VIA EMAIL – sean@clubfitness.com
Sean Manovill, Owner
Club Fitness
275 N. Main St.
Rutland, VT 05701
Re:

Violations of Executive Order 01-20

Dear Mr. Manovill:
The State of Vermont has declared a public health emergency and has issued orders to
keep Vermonters safe and at home to prevent the spread of COVID-19 (also known as the
“coronavirus”). You are receiving this letter because one or more members of the public have
expressed concern to responsible State agencies that you may be carrying on activities in
violation of those orders. It is our understanding that the Rutland Police Department met with
you yesterday and advised you of the obligations to comply with the Governor’s Executive Order
and not to open your facility for any form of in-person business or services.
On March 21, Governor Scott issued Addendum 4 to Executive Order 01-20 (closure of
close-contact businesses) ordering all “gymnasiums, fitness centers and similar exercise
facilities” to “cease all in-person operations” as of 8 p.m. on March 23. On March 24, Governor
Scott issued Addendum 6 to Executive Order 01-20 ordering all Vermonters not engaged in
essential activities to “stay safe” and “stay home.” Addendum 6 specifically requires that except
in limited cases, “effective Wednesday, March 25, 2020 at 5 p.m. . . . all businesses and not-forprofit entities in the state shall suspend in-person business operations.” Addendum 6 excepted
only “[b]usinesses and entities providing services or functions deemed critical to public health
and safety, as well as economic and national security” Such businesses “shall remain in
operation” subject to “strict adherence to CDC and VDH guidance to ensure recommended
social distancing.” The list of “[s]ervices or functions in Vermont deemed critical to public
health and safety, as well economic and national security” provided in Addendum 6 does not
include health clubs or gyms. On April 10, Governor Scott extended the state of emergency and
the effective date of Executive Order 01-20, and all Addenda issued thereunder, until midnight
on May 15, 2020.
1

The Vermont Agency of Commerce and Community Development (ACCD) has
developed “Sector Specific Guidance” to help Vermont businesses determine whether it meets
the definition of “critical to public health and safety, as well as economic and national security.”
See ACCD website “Stay Home Stay Safe Sector Specific Guidance” available at:
https://accd.vermont.gov/content/stay-home-stay-safe-sector-specific-guidance.
The ACCD Sector Specific Guidance for “Health and Beauty” states:
Gyms, fitness studios, salons, spas, and other similar businesses and the retail
operations that support these businesses should cease, including employee-toemployee interactions within the business. The Phased Restart Work Safe
Guidance does not allow these businesses to resume operations.
The Governor’s Order and ACCD guidance is clear: gyms and fitness centers may not
operate at this time. The need to protect elderly or immunocompromised persons is still urgent.
Within just over a month and a half—from March 15 to May 5—Vermont saw the number of
COVID-19 cases increase from 12 to 907. We now have 52 Vermonters who have died from the
disease. While the state is starting to take small steps—a “phased restart”—towards re-opening
some businesses and services, we must do so slowly and carefully. We must avoid a second
wave of cases that could overwhelm our health care system and undo all the sacrifices we have
made so far.
The State recognizes the difficulties the emergency order is placing on Vermonters and
Vermont businesses. However, the risks associated with the spread of COVID-19 are simply too
great. All organizations must follow the same rules. We wish to be very clear: you must
immediately cease all in-person operations in your health club facilities. Feel free to conduct
alternative services, such as over live video streaming. Should you do so, however, you must
eliminate in-person contact.
Please immediately advise me by email to Eleanor.Spottswood@vermont.gov or by
calling (802) 828-3178 of your intention to comply with the above. If you do not intend to
comply, or if I do not hear from you by noon tomorrow, May 6, 2020, the Attorney General
will seek a court order to compel Club Fitness to immediately cease in-person business and
services and may pursue penalties as provided in Vermont law.1
Sincerely,

Eleanor L.P. Spottswood
Assistant Attorney General
1

A violation of an emergency executive order is a criminal misdemeanor and punishable by
imprisonment of up to six months and a criminal fine of up to $500. 20 V.S.A. § 24. A violation of an
emergency executive order may also be punished by civil penalties of up to $1000 per violation per day.
20 V.S.A. § 40(b). And the Attorney General may pursue a restraining order against your business to
ensure it stays closed. 20 V.S.A. § 40(c).
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