
THE STATES OF NEW YORK, CALIFORNIA, COLORADO, 
CONNECTICUT, ILLINOIS, MARYLAND, MAINE, MICHIGAN, 

MINNESOTA, NEW JERSEY, NORTH CAROLINA, 
OREGON, VERMONT, WASHINGTON, THE COMMONWEALTH OF 

MASSACHUSETTS, THE DISTRICT OF COLUMBIA AND 
THE CITY OF NEW YORK

August 10, 2020

BY CERTIFIED MAIL 
RETURN RECEIPT REQUESTED

Hon. Dan Brouillette, Secretary 
U.S. Department of Energy 
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Re: 60-Day Notice Letter Regarding DOE Failure to Meet Mandatory
Deadlines for Reviewing and Amending Product Efficiency 
Standards Pursuant to Energy Policy and Conservation Act (“EPCA”),
42 U.S.C. §§ 6291, et seq.

Dear Secretary Brouillette:

We write to express our deep concerns regarding the failures by the Department of 
Energy (“DOE”), and by you as DOE Secretary, to meet EPCA’s mandated deadlines for 
reviewing and amending energy efficiency standards for 25 categories of consumer and 
commercial or industrial products. We request that you and DOE immediately comply with your 
non-discretionary duty to update standards for the products identified below, as required by 42 
U.S.C. §§ 6295 and 6313. In the event you refuse or fail to do so within 60 days, the undersigned 
state and municipal officers provide you with this notice of our intent to commence litigation 
seeking, among other things, an order enjoining you and DOE to fulfill your statutory obligations 
in accordance with a court-ordered schedule, along with our costs and attorneys’ fees.

I. Background

A. Energy Policy and Conservation Act 42 U.S.C. §§ 6291, et sea.

EPCA created a comprehensive approach to federal energy policy. Congress’ primary 
goals in adopting EPCA included reducing domestic energy demand and increasing energy 
efficiency. EPCA and its amendments authorize DOE to set minimum energy conservation 
standards for approximately 60 categories of appliances and equipment used in residences and 
businesses. A key part of EPCA’s framework is its mandate that DOE periodically review and 
update established energy conservation standards to ensure that they are as stringent as



technologically feasible and economically justified.1 EPCA’s anti-backsliding provision, 42 
U.S.C. § 6295(o)(l), prohibits DOE from weakening an energy efficiency standard once it has 
been established by Congress or DOE.2

B. DOE’s Statutory Duty to Update Energy Efficiency Standards

EPCA imposes a non-discretionary duty on DOE to periodically review and update 
efficiency standards for covered consumer and commercial or industrial products. As provided in 
relevant part by 42 U.S.C. § 6295(m):

Amendment of standards.

(1) In general. Not later than 6 years after issuance of any final rule
establishing or amending a standard, as required for a product under this
part, the Secretary shall publish—

(A) a notice of the determination of the Secretary that standards for 
the product do not need to be amended, based on the criteria 
established under subsection (n)(2); or

(B) a notice of proposed rulemaking including new proposed 
standards based on the criteria established under subsection (o) and 
the procedures established under subsection (p).

For consumer products, DOE must first determine whether amendment of a product 
standard is warranted based on whether an amended standard will result in significant energy 
conservation, is technologically feasible and cost-effective.3 If DOE determines that amendment 
of the standard is warranted, it must issue a proposed rule with the amended standard within the 
six-year review period.4 It must also complete the rulemaking and issue a final rule amending the 
product standard within two years of the issuance of the proposed rule.5 Alternatively, if DOE 
determines that amendment of the standard is unwarranted, it must revisit that determination 
within three years.6 Similar requirements for regular, periodic review and amendment of 
standards apply to commercial or industrial equipment covered under 42 U.S.C. § 6313.7

For certain product categories, DOE is subject to specific deadlines for issuance of final 
rules updating current standards.8 Furthermore, EPCA requires that upon amendment of the 
ASHRAE/IES Standard 90.1 for certain products (i.e., the standard or design requirement of a

1 42 U.S.C, § 6295(m)(l); see also, § 6313(a)(6)(C)(i).
2 See NRDC v. Abraham, 355 F.3d 179 (2d Cir. 2004).
3 42 U.S.C. § 6295(n)(2).
4 42 U.S.C. § 6295(m)(l)(B).
5 42 U.S.C. § 6295(m)(3)(A).
6 42 U.S.C. § 6295(m)(3)(B).
7 See, e.g., 42 U.S.C. §§ 6313(a)(6), (b)4), (c)(6), (d)(3), (e)(2), (f)(5).
8 See, e.g., 42 U.S.C. § 6295(hh)(3) (metal halide lamp fixtures); § 6313(f)(5) (walk-in coolers); § 6313(c)(6)(B) 
(commercial refrigeration equipment).
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product covered under the American Society of Heating, Refrigerating and Air-Conditioning 
Engineers (“ASHRAE”) energy standard for buildings), DOE must update the national standard 
for such product either at a level equivalent to the ASHRAE standard within 18 months9 or at a 
more stringent level within 30 months.10

II. DOE's Missed Deadlines

DOE has missed mandatory deadlines imposed under 42 U.S.C. §§ 6295 and 6313 for 
updating efficiency standards applicable to 25 product categories. The table below lists the 
product categories for which DOE has missed EPCA’s deadline for DOE to act.

Product Current Statutory Requirement Deadline
Standard/Rule 

Six Year Review Overdue
Small electric
motors

75 Fed. Reg. 10,874 
(Final Rule, Mar. 9, 
2010).

42 U.S.C. §6313(a)(6)(C) 
(requiring DOE to publish, 
every six years, a notice of 
determination that standards do 
not need to be amended or of 
proposed rulemaking including 
new proposed standards)

March 9, 2016

Pool heaters 75 Fed. Reg. 20,112 
(Final Rule, Apr. 16, 
2010).

42 U.S.C. § 6295(m)(l) 
(requiring DOE to publish, 
every six years, a notice of 
determination that standards do 
not need to be amended or of 
proposed rulemaking including 
new proposed standards)

April 16,2016

Water heaters 75 Fed. Reg. 20,112 
(Final Rule, Apr. 16, 
2010).

42 U.S.C. § 6295(m)(l) April 16,2016

Clothes dryers 76 Fed. Reg. 22,454 
(Final Rule, Apr. 21, 
2011).

42 U.S.C. § 6295(m)(l) April 21, 2017

Room air 
conditioners

76 Fed. Reg. 22,454 
(Final Rule, Apr. 21, 
2011)

42 U.S.C. § 6295(m)(l) April 21, 2017

Oil and 
weatherized 
gas furnaces

76 Fed. Reg. 37408 
(Final Rule, Jun. 27, 
2011).

42 U.S.C. § 6295(m)(l) June 27,2017

Refrigerators 
and freezers

76 Fed. Reg. 57,516 
(Final Rule, Sept. 15, 
2011).

42 U.S.C. § 6295(m)(l) September 15, 
2017

Fluorescent 
lamp ballasts

76 Fed. Reg. 70,548 
(Final Rule, Nov. 14, 
2011).

42 U.S.C. § 6295(m)(l) November 14, 
2017

Residential
clothes
washers

77 Fed. Reg. 32,308 
(Final Rule, May 31, 
2012).

42 U.S.C. § 6295(m)(l) May 31, 2018

9 42 U.S.C. § 6313(a)(6)(A).
10 42 U.S.C. § 6313(a)(6)(B)(i).
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Water- and
evaporatively-
cooled
commercial air 
conditioners

77 Fed. Reg. 28,928 
(Final Rule, May 16, 
2012).

42 U.S.C. §6313(a)(6)(C) May 16, 2018

Distribution
transformers

78 Fed. Reg. 23,335 
(Final Rule, Apr. 18, 
2013).

42 U.S.C. § 6295(m)(l) April 18,2019

Microwave
ovens

78Fed. Reg. 36,316 
(Final Rule, Jun. 17, 
2013).

42 U.S.C. § 6295(m)(l) June 17, 2019

Electric motors 79 Fed. Reg. 30,934 
(Final Rule, May 29, 
2014).

42 U.S.C. § 6295(m)(l) May 29, 2020

Furnace fans 79 Fed. Reg. 38,130 
(Final Rule, July 3, 
2014).

42 U.S.C. § 6295(m)(l) July 3, 2020

Three Year Review Overdue
Direct heating 
equipment

81 Fed. Reg. 71,325 
(Determination not 
to amend standards 
for vented home 
heating equipment,
Oct. 17, 2016).

42 U.S.C. § 6295(m)(3)(B) 
(requiring DOE to make new 
determination whether to 
amend within three years)

October 17,
2019

Dishwashers 81 Fed. Reg. 90,072 
(Determination not 
to amend, Dec. 13, 
2016).

42 U.S.C. § 6295(m)(3)(B) December 16, 
2019

Final Rule Overdue
Non-
weatherized 
and mobile 
home gas 
furnaces

80 Fed. Reg. 13,120 
(Proposed amended 
standard, Mar. 12, 
2015).

42 U.S.C. § 6295(m)(3)(A) 
(requiring DOE to publish final 
rule amending standard within 
two years of proposed standard)

March 12,
2017

conventional
cooking
products

80 Fed. Reg. 33,030 
(Proposed amended 
standard, June 10, 
2015).

42 U.S.C. § 6295(m)(3)(A) June 10, 2017

Commercial 
water heating 
equipment

81 Fed. Reg. 34,440 
(Proposed amended 
standard, May 31, 
2016).

42 U.S.C. § 6313(a)(6)(C)(iii) 
(requiring DOE to publish final 
rule amending standard within 
two years of proposed standard)

May 31, 2018

Specified Review Overdue
Metal halide 
lamp fixtures

79 Fed. Reg. 7746 
(Final Rule, Feb. 10, 
2014).

42 U.S.C, § 6295(hh)(3) 
(requiring DOE to publish, by 
Jan. 1, 2019, final

January 1,
2019

determination whether to 
amend standard, along with 
amended standard)

Walk-in 82 Fed. Reg. 31,808 42 U.S.C. §6313(f)(5) January 1,
coolers and (Final Rule, July 10, (requiring DOE to publish, by 2020
freezers 2017). January 1, 2020, determination 

whether standard should be
amended)
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Commercial
refrigeration
equipment

79 Fed. Reg. 17,725 
(Final Rule, Mar. 28, 
2014).

42 U.S.C. § 6313(c)(6)(B) 
(requiring DOE to publish, 
within three years of current 
standard’s effective date, 
determination whether standard 
should be amended)

March 28,
2020

ASHRAE Update Overdue
Dedicated 
outdoor air 
systems

ASHRAE 90.1 - 
2016 (Amendment, 
Oct. 26, 2016)

42 U.S.C. §
6313(a)(6)(A)(ii)(Il)
(requiring DOE to adopt 
updated standard within 18 
months of ASHRAE 90.1 
amendment)

April 26, 2018 
(or April 26, 
2019 for more 
stringent 
standard)

42 U.S.C. §6313(a)(6)(B) 
(requiring DOE to adopt 
updated standard with more 
stringent standard within 30 
months of ASHRAE 90.1 
amendment)

Computer 
room air 
conditioners 
(CRAC)11

ASHRAE 90.1 - 
2016 (Amendment, 
Oct. 26, 2016)

42 USC 6313(a)(6)(A)(ii)(II)

42 USC 6313(a)(6(B)

April 26, 2018 
(or April 26, 
2019 for more 
stringent 
standard)

Variable 
refrigerant 
flow (VRF) air 
conditioners 
and heat 
pumps12

ASHRAE 90.1 - 
2016 (Amendment, 
Oct. 26, 2016)

42 USC 6313(a)(6(A)(ii)(II)

42 USC 6313(a)(6)(B)

April 26, 2018 
(or April 26, 
2019 for more 
stringent 
standard)

III. DOE’s Unlawful Delay Forfeits Consumer and Environmental Benefits

DOE’s delay in strengthening national standards results in missed opportunities to 
conserve energy and avoid the economic and environmental costs of energy production and use. 
According to the Appliance Standards Awareness Project (ASAP), the potential energy, 
emissions and economic benefits associated with amended standards for just four common 
appliances — refrigerators and freezers, clothes washers, clothes dryers, and room air 
conditioners — include annual reductions of more than $7.5 billion in consumer utility costs and

11 A six-year lookback analysis is required for CRAC product categories that DOE determines were not subjected to 
more stringent standards by ASHRAE 90.1-2016. 42 U.S.C. § 6313(a)(6)(C). Because CRAC standards were last 
updated on May 16, 2012, the deadline for completing a review of the standards for these categories was May 16, 
2018. See 77 Fed. Reg. 28,928 (May 16, 2012); 84 Fed. Reg. 48,011-12 (Sept. 11,2019).
12 A six-year lookback analysis is required for VRF air conditioners and heat pumps product categories that DOE 
determines were not subjected to more stringent standards by ASHRAE 90.1-2016. 42 U.S.C. § 6313(a)(6)(C). 
Because standards for VRF air conditioners and heat pumps were last updated on May 16, 2012, the deadline for 
completing a review for these products classes was May 16, 2018. See 77 Fed. Reg. 28,928 (May 16, 2012); 84 Fed. 
Reg. 32,333 (July 8, 2019).
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22 million metric tons of carbon dioxide emissions by the year 2035.13 Without question, 
updated standards for the 25 product categories would generate substantial consumer savings and 
environmental benefits, with DOE’s unlawful delay prolonging the time that less efficient 
appliances stay on the market and remain in use.

IV. DOE’s Delay Harms Public, State, and Local Governmental Interests

DOE’s failure to timely review and update efficiency standards violates EPCA, frustrates 
Congress’ energy conservation goals and harms public, state, and local governmental interests. 
Without the benefit of updated standards, electricity and natural gas consumption will increase, 
as will energy bills for states, municipalities, and their residents and businesses. Additionally, 
increases in fossil fuel consumption resulting from reduced efficiency lead to increased 
emissions of air pollutants that negatively impact public health and the environment, including 
emissions of carbon dioxide and other gases that contribute to climate change. DOE’s inaction 
hampers the abilities of the undersigned state and municipal governments to meet their energy 
efficiency, clean energy, and climate goals and commitments. Significant improvements in 
energy efficiency, including reductions in household, residential, and commercial building 
energy consumption within state and local jurisdictions, are critical to meeting efficiency targets 
under state and local government renewable energy and climate policies. Unfortunately, states 
have few options to fill the void created by DOE’s delay.

V. Citizen Suit Claim for DOE’s Failure to Perform Non-Discretionary Duty

DOE’s failure to timely review and amend, as appropriate, efficiency standards for the 25 
categories of products identified above violates DOE’s mandatory, non-discretionary duty to 
periodically update its standards in accordance with 42 U.S.C. §§ 6295 and 6313. DOE’s delay 
in meeting its obligations under §§ 6295 and 6313 is actionable under 42 U.S.C. § 6305(a)(2), 
which allows for the commencement of a civil action in federal district court against DOE for 
“an alleged failure ... to perform any act or duty under this part which is not discretionary.” 
DOE’s failure to meet statutory deadlines is also actionable in a civil action under 42 U.S.C. § 
6305(a)(3), which authorizes a claim against the Secretary for failing to “comply with a non- 
discretionary duty to issue a proposed or final rule according to the schedules set forth in [42 
U.S.C. § 6295].” The statute provides that such action shall be entitled to expedited review and 
disposition. Id.

We therefore urge DOE, and you, as DOE Secretary, to perform your mandatory duties 
under EPCA, 42 U.S.C. §§ 6295 and 6313, to immediately review and update the standards 
applicable to the product categories for which DOE action is overdue. If your failure to comply

13 See ASAP Report, “Next Generation Standards: How the National Energy Efficiency Standards Program Can 
Continue to Drive Energy, Economic, and Environmental Benefits” at 11-15 (August 2016). ASAP’s methodology 
for estimating savings is based on product sales, estimates of annual shipments, per-unit energy and/or water 
savings, and average product lifetime. ASAP generally relies on information from recent DOE rulemakings. Its 
analysis takes into consideration that some percentage of products shipped will meet the level of efficiency 
contemplated under an assumed DOE standard absent formal adoption of such standard. The ASAP Report analyzed 
product standard levels equivalent to the “max-tech” levels in the most recent DOE rulemaking for each product.
The “max-tech” levels represent DOE’s analysis of a product’s maximum technologically achievable efficiency.
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with EPCA persists, we intend to commence litigation pursuant to 42 U.S.C. §§ 6305(a)(2) and 
(3) to compel you to perform those duties and to seek costs and attorneys’ fees. Please be advised 
that this letter provides notice of intent to sue under 42 U.S.C. § 6305(b)(2) to the extent such 
notice is required and that parties other than the undersigned may join any such litigation with 
respect to the claims covered by this notice.

Sincerely,

LETITIA JAMES 
Attorney General of the 

State of New York
By: "% AIUEl-Uj' joJC,_____________

Lisa Kwong, Assistant Attorney General 
Timothy Hoffman, Assistant Attorney General 
Office of the Attorney General 
Environmental Protection Bureau 
The Capitol
Albany, New York 12224 
Tel: (518) 776-2422

(716) 853-8465
Email: Lisa.Kwong@,ag.nv.gov

Timothv.Hoffman@ag.nv.gov

(Additional signing parties listed below.)
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XAVIER BECERRA 
Attorney General

/s/ Somerset Perry_____________
SOMERSET PERRY 
ANTHONY AUSTIN 
JAMIE JEFFERSON 
Deputy Attorneys General 
DAVID A. ZONANA 
Supervising Deputy Attorney General 
Office of the Attorney General 
1515 Clay Street, Suite 2000 
Oakland, CA 94612 
Tel: (510) 879-0852 
Email: Somerset.Perrv@doi.ca.gov 
Email: Anthony■Austin@,doi.ca.gov 
Email: Jamie.Jefferson@doi.ca.gov

FOR THE STATE OF CALIFORNIA

FOR THE STATE OF COLORADO

PHILIP J. WEISER 
Attorney General

/s/ Jessica L. Lowrey___________
JESSICA L. LOWREY 
Senior Assistant Attorney General 
Natural Resources Section 
Office of the Attorney General 
1300 Broadway, 7th Floor 
Denver, CO 80203 
Tel: (720) 508-6167 
Email: Jessica.lowrev@coag.gov

WILLIAM TONG 
Attorney General

/s/ Robert Snook______________
ROBERT SNOOK 
MATTHEW I. LEVINE 
Assistant Attorneys General 
State of Connecticut 
Office of the Attorney General 
P.O. Box 120, 55 Elm Street 
Hartford, CT 0614-0120 
Tel: (860) 808-5250 
Email: Robert.Snook@,ct.gov

FOR THE STATE OF CONNECTICUT

FOR THE DISTRICT OF COLUMBIA

KARL A. RACINE 
Attorney General

/s/ Brian Caldwell_____________
BRIAN CALDWELL
Assistant Attorney General
Social Justice Section
Office of the Attorney General
for the District of Columbia
441 Fourth Street, N.W. Suite 600-S
Washington, DC 20001
Tel: (202) 727-6211 (desk)

(202) 445-1952 (mobile)
Email: brian.caldwell@dc.gov

mailto:Somerset.Perrv@doi.ca.gov
mailto:Jamie.Jefferson@doi.ca.gov
mailto:Jessica.lowrev@coag.gov
mailto:brian.caldwell@dc.gov


KWAME RAOUL 
Attorney General

/s/ Jason E. James____________
JASON E. JAMES 
Assistant Attorney General 
MATTHEW J. DUNN 
Chief, Environmental Enf./Asbestos 
Litigation Div.
Office of the Attorney General
Environmental Bureau
69 W. Washington St., 18th Floor
Chicago, IE 60602
Tel: (312) 814-0660
Email: iiames@atg.state.il.us

FOR THE STATE OF ILLINOIS

FOR THE STATE OF MAINE

AARON M. FREY 
Attorney General of Maine

/s/ Katherine E. Tierney_________
KATHERINE E. TIERNEY
Assistant Attorney General
6 State House Station
Augusta, ME 04333
Tel: (207) 626-8897
Email: Katherine.Tiemev@maine.gov

BRIAN E. FROSH 
Attorney General

/s/ Steven J. Goldstein_______
STEVEN J. GOLDSTEIN 
Special Assistant Attorney General 
Office of the Attorney General 
200 Saint Paul Place, 20th Floor 
Baltimore, MD 21202 
Tel: (410) 576-6414 
Email: sgoldstein@,oag.state.md.us

FOR THE STATE OF MARYLAND

FOR THE COMMONWEALTH OF 
MASSACHUSETTS

MAURA HEALEY 
Attorney General

/s/1. Andrew Goldberg________
I. ANDREW GOLDBERG
Assistant Attorney General
Environmental Protection Division
ASHLEY GAGNON
Assistant Attorney General
Energy and Telecommunications Division
Office of the Attorney General
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108
Tel: (617) 963-2429
Tel: (617) 963-2235
Email: andv.goldberg@mass.gov
Email: ashlev.gagnon@,mass.gov

mailto:iiames@atg.state.il.us
mailto:Katherine.Tiemev@maine.gov
mailto:andv.goldberg@mass.gov


FOR THE PEOPLE OF THE STATE OF 
MICHIGAN

DANA NESSEL 
Attorney General

/s/ Elizabeth Morrisseau_______
ELIZABETH MORRISSEAU
Assistant Attorney General
Environment, Natural Resources, and
Agriculture Division, 6th Floor
G. Mermen Williams Building
525 W. Ottawa Street
P.O. Box 30755
Lansing, MI 48909
Phone: (517) 335-7664
Email: MorrisseauE@michigan.gov

FOR THE STATE OF MINNESOTA

KEITH ELLISON 
Attorney General

/s/ Leieh Currie_______________
LEIGH CURRIE
Special Assistant Attorney General 
Minnesota Attorney General’s Office 
445 Minnesota Street, Suite 900 
St. Paul, MN 55101 
Tel: (651) 757-1291

(651) 328-3946 (mobile) 
Email: leigh.currie@ag.state.mn.us

GURBIR S. GREWAL 
Attorney General

/s/ Paul Youchak_______________
PAUL YOUCHAK
Deputy Attorney General
Department of Law and Public Safety
Division of Law
P.O. Box 112
Trenton, NJ 08625
Tel: (609) 815-2278
Email: Paul.Youchak@law.nioag.gov

FOR THE STATE OF NEW JERSEY

FOR THE STATE OF NORTH 
CAROLINA

JOSHUA H. STEIN 
Attorney General

/s/ Blake Thomas___________
BLAKE THOMAS
Deputy General Counsel
North Carolina Department of Justice
P.O. Box 629
Raleigh, NC 27602
Tel: (919)716-6414
Email: bthomas@ncdoi.gov

10

mailto:MorrisseauE@michigan.gov
mailto:leigh.currie@ag.state.mn.us
mailto:Paul.Youchak@law.nioag.gov
mailto:bthomas@ncdoi.gov


FOR THE STATE OF OREGON FOR THE STATE OF WASHINGTON

ELLEN F. ROSENBLUM ROBERT W. FERGUSON
Attorney General Attorney General

/s/ Paul A. Garrahan_____________
PAUL A. GARRAHAN
Attomey-in-Charge
Special Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
1162 Court Street NE
Salem, OR 97301
Tel: (503) 947-4593
Email: Paul.Garrahan@doi.state.or.us
Email: Steve.Novick@doi .state.or.us

FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR. 
Attorney General

/s/ Laura R. Murphy___________
LAURA B. MURPHY 
Assistant Attorney General 
Environmental Protection Division 
Vermont Attorney General’s Office 
109 State Street 
Montpelier, VT 05609 
Tel: (802) 828-3186 
Email: laura.murphv@),vermont.gov

/s/ Stephen Scheele______________
STEPHEN SCHEELE 
Assistant Attorney General 
Washington State Office of Attorney 
General
P.O. Box 40109
Olympia, WA 98504
Tel: (360) 586-6500
Email: Steve.Scheele@atg.wa.gov

FOR THE CITY OF NEW YORK

JAMES E. JOHNSON 
Corporation Counsel

/s/ Hilary Meltzer_____________
HILARY MELTZER
Chief, Environmental Law Division
New York City Law Department
100 Church Street
New York, NY 10007
Tel: (212) 356-2070
Email: hmeltzer@,law.nvc.gov

cc:

Hon. Joseph J. Simons, Chairman 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580
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