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The undersigned offices of state attorneys general and local governments submit these
comments in support of the Department of Energy’s (DOE) proposal to codify in the Code of
Federal Regulations the 45 lumens per watt (Im/W) backstop energy efficiency requirement for
general service lamps that Congress prescribed in the Energy Policy and Conservation Act
(EPCA), as amended, 42 U.S.C. §§ 6291 ef seq., 6295(1)(6)(A)(Vv). See 86 Fed. Reg. 70,755
(Dec. 13, 2021). As governmental entities charged with reducing the economic costs and
negative environmental impacts of energy production and use, including emissions of pollutants
that contribute to climate change, we strongly support robust national energy efficiency
standards for light bulbs and other consumer appliances and commercial equipment.

Implementation of the 45 Im/W backstop requirement would fulfill the Department’s
obligation to comply with EPCA, end the sale of outdated, energy-wasting, incandescent general
service bulbs, and effectively transition the nation to an era of cost-effective, long-lasting, high-
efficiency lighting technology. According to DOE estimates, the backstop will save consumers
and businesses billions of dollars in energy costs and avoid millions of metric tons of greenhouse
gas emissions, with annualized net benefits of up to $3.9 billion over a 30-year period. 86 Fed.
Reg. 70,767-78. We therefore urge DOE to codify and implement the backstop as soon as
possible.
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DOE’s Proposed Reconsideration of Its 2019 Backstop Determination is Warranted

We applaud DOE’s proposed reconsideration of its 2019 determination, 84 Fed. Reg.
46,661 (Sept. 5, 2019), that EPCA’s backstop requirement had not been triggered. As we
explained in our comments in response to DOE’s 2019 general service lighting rulemaking' and
our legal briefs filed in the ensuing litigation?, the backstop was triggered by the Department’s
failure to timely complete, by January 1, 2017, required rulemaking in accordance with 42
U.S.C. §§ 6295(1)(6)(A)(1)-(iv). DOE correctly notes that, in addition to being untimely, DOE’s
2019 rulemaking -- the September 2019 rule withdrawing the Department’s 2017 general service
lamp definition rules and the December 2019 determination not to amend the standard for
general service incandescent lamps (84 Fed. Reg. 71,626) (Dec. 27, 2019) -- was not in
accordance with 42 U.S.C. §§ 6295(1)(6)(A)(i)-(iv) because DOE failed to consider a minimum
standard of 45 Im/W for all general service lamps as required by 42 U.S.C. §
6295(1)(6)(A)(11)(IT). DOE is also correct that the 2019 rulemaking failed to examine how the
energy savings from those two rules would compare with savings resulting from a 45 Im/W
standard and is therefore an independent basis for triggering the statutory backstop. 86 Fed. Reg.
70,761. We believe the prior administration’s determinations regarding EPCA’s backstop
requirement were unlawful and should be reversed, as DOE now proposes to do. In summary, we
agree with DOE’s proposed updated conclusion that the backstop requirement was triggered,
should have been effective beginning January 1, 2020, and that therefore DOE must prohibit
sales of general service lamps that do not meet a minimum 45 lm/W standard. /d.

Prompt Codification and Implementation of the Backstop is Necessary

With respect to implementation and enforcement of the backstop, we are mindful of the
Department’s concern regarding potential market disruption and stranded inventory. 86 Fed.
Reg. 70,766. However, we note that Congress intended for the backstop to take effect over two
years ago, and the lighting market has been on notice regarding the statutory backstop since at
least 2017. Indeed, a recent general service lighting market survey commissioned by the New
York State Energy Research and Development Agency found that light-emitting diode (LED)
bulbs are now widely available across product types, both in New York and elsewhere.? Because
a variety of backstop-compliant products are currently available in the market, banning the sale
of incandescent and halogen bulbs will not leave consumers and business without options. To the
contrary, prompt implementation of the backstop will facilitate manufacturers’ deployment of

! Multistate Attorney General Comments opposing DOE’s 2019 proposed withdrawal of the 2017
general service lamp definition rules (May 3, 2019) available at
https://www.regulations.gov/comment/EERE-2018-BT-STD-0010-0350; Multistate Attorney
General Comments opposing DOE’s 2019 proposed determination not to amend standards for
general service incandescent lamps (Nov. 4, 2019) available at
https://www.regulations.gov/comment/EERE-2019-BT-STD-0022-0110.

2 New York v. DOE, No. 19-3652 (2d Cir. 2019), ECF Doc. Nos. 273 and 274.

3see Cadmus Group and Appliance Standards Awareness Project, “General Service Lamps:
Stocking and Shelving Survey,” December 2020, available at https://www.nyserda.ny.gov/-
/media/Files/Publications/Research/Other-Technical-Reports/21-20-General-Service-Lamps--
Stocking-and-Shelving-Survey.pdf), at 32.
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more efficient technologies, increase consumer choice, and significantly reduce energy costs.
Tellingly, while most retailers and distributors reported in the survey that they rely on
manufacturers to provide products that comply with regulatory requirements, manufacturers
revealed that they anticipate efficiency standards to increase in stringency but will not initiate
product changes without a high level of certainty that the requirements will go into effect.

DOE Should Promptly Codify and Implement the Backstop to Ensure Equitable
Distribution of Lighting Efficiency Benefits

Finally, we note that delaying implementation of the backstop would result in continued
sales of inefficient incandescent bulbs, with a disproportionate, negative impact on low-income
communities. Research has shown that poorer communities frequently pay more and have fewer
options for energy efficient bulbs because retailers in those communities opt to carry cheaper,
shorter-lasting, more inefficient incandescent bulbs.’> NYSERDA s lighting survey revealed that
while the overall LED lighting market share in New York was over 70 percent, in some locales
more than half of the general service lamps offered for sale were incandescent or halogen bulbs.®
By mandating that only bulbs meeting the 45 Im/W standard may be sold, DOE can ensure that
consumers, particularly low-income consumers who already suffer from high energy burdens, do
not unnecessarily purchase light bulbs that ultimately cost more to own and operate.

Accordingly, we urge DOE to finalize its proposal to codify the backstop as soon as
possible and swiftly implement the standard. DOE should also promptly finalize its proposal to
reinstate expanded definitions for general service lamps. 86 Fed. Reg. 46,611 (Aug. 18, 2021).
Together, these actions will significantly increase the efficiency of general service lighting and
ensure that consumers, businesses, and governments can enjoy the full economic and
environmental benefits of strong national energy efficiency standards.

KKk

41d. at 33.

5 See Reames, T., et al., “An incandescent truth: Disparities in energy-efficient lighting
availability and prices in an urban U.S. county” available at
https://css.umich.edu/sites/default/files/publication/CSS18-05.pdf.

¢ Cadmus Group, et al., “General Service Lamps: Stocking and Shelving Survey” at 20.
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/s/ Lisa S. Kwong

LISA S. KWONG

TIMOTHY HOFFMAN
Assistant Attorneys General
MICHAEL J. MYERS

Senior Counsel

Office of the Attorney General
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Email: Lisa. Kwong@ag.ny.gov

FOR THE STATE OF COLORADO

PHILIP J. WEISER
Attorney General

/s/ Jessica L. Lowrey

JESSICA L. LOWREY

Senior Assistant Attorney General
Natural Resources and Environment
Section

Office of the Attorney General

1300 Broadway, 7th Floor

Denver, Colorado 80203

Tel: (720) 508-6167

Email: jessica.lowrey@coag.gov

Respectfully submitted,
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Deputy Attorney General
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FOR THE STATE OF MAINE

AARON M. FREY
Attorney General

/s/ Katherine E. Tierney
KATHERINE E. TIERNEY
Assistant Attorney General

6 State House Station

Augusta, ME 04333

Tel: (207) 626-8897

Email: Katherine.tierney@maine.gov

FOR THE STATE OF MARYLAND

BRIAN E. FROSH
Attorney General

/s/ Steven J. Goldstein

STEVEN J. GOLDSTEIN

Special Assistant Attorney General
Office of the Attorney General

200 Saint Paul Place, 20th Floor
Baltimore, Maryland 21202

Tel: (410) 576-6414

Email: sgoldstein@oag.state.md.us

FOR THE STATE OF MICHIGAN

DANA NESSEL
Attorney General

/s/ Elizabeth Morrisseau
ELIZABETH MORRISSEAU
Assistant Attorney General
Environment, Natural Resources, and
Agriculture Division 6th Floor

G. Mennen Williams Building

525 W. Ottawa Street

P.O. Box 30755

Lansing, MI 48909

(517) 335-7664

Email: MorrisseauE@michigan.gov

FOR THE STATE OF MINNESOTA

KEITH ELLISON
Attorney General

/s/ Leigh Currie

LEIGH CURRIE

Special Assistant Attorney General
445 Minnesota Street, Suite 900

St. Paul, Minnesota 55101-2127
Tel: (651) 757-1291

Email: Leigh.Currie@ag.state.mn.us
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FOR THE STATE OF NEW JERSEY

ANDREW BRUCK
Acting Attorney General

/s/ Paul Youchak

PAUL YOUCHAK

Deputy Attorney General

25 Market Street

P.O. Box 093

Trenton, NJ 08625

Tel: (609) 815-2278

Email: paul.youchak@law.njoag.gov

FOR THE STATE OF NEVADA

AARON D. FORD
Attorney General

/s/ Heidi Parry Stern

HEIDI PARRY STERN

Solicitor General

Office of the Nevada Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101

Tel: (702) 486-3594

Email: HStern@ag.ny.gov

FOR THE STATE OF NEW MEXICO

HECTOR H. BALDERAS
Attorney General

/s/ William G. Grantham
WILLIAM G. GRANTHAM
Assistant Attorney General
P.O. Drawer 1508

Santa Fe, NM 87504

Tel: (505) 717-3520

Email: werantham@nmag.gov

FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
Attorney General

/s/ Steve Novick

STEVE NOVICK

Special Assistant Attorney General
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PAUL A. GARRAHAN
Attorney-in-Charge

Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301

Tel: (503) 947-4590

Email: Steve.Novick@doj.state.or.us

FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR.
Attorney General

/s/ Laura B. Murphy

LAURA B. MURPHY

Assistant Attorney General
Environmental Protection Division
Vermont Attorney General’s Office
109 State Street

Montpelier, VT 05609

Tel: (802) 828-3186

Email: laura.murphy@vermont.gov
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FOR THE STATE OF WASHINGTON

ROBERT W. FERGUSON
Attorney General

/s/ Stephen Scheele
STEPHEN SCHEELE
Assistant Attorney General

Washington State Attorney General’s Office

P.O. Box 40109

Olympia, Washington 98504
(360) 586-4990

Email: Steve.Scheele@atg.wa.gov

FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY
Attorney General

/s/ 1. Andrew Goldberg

I. ANDREW GOLDBERG
Assistant Attorney General
Environmental Protection Division
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Assistant Attorney General
Energy and Telecommunications Division
Office of the Attorney General
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108

Tel: (617) 963-2429

Email: andy.goldberg@mass.gov

FOR THE DISTRICT OF COLUMBIA

KARL A. RACINE
Attorney General

/s/ Brian Caldwell

BRIAN CALDWELL
Assistant Attorney General
Social Justice Section

Office of the Attorney General
for the District of Columbia
400 6th Street, N.W., 10" Floor
Washington, D.C. 20001

Tel: (202) 727-6211

Email: brian.caldwell@dc.gov

FOR THE CITY OF NEW YORK

GEORGIA M. PESTANA
Corporation Counsel

/s/ Hilary Meltzer

Hilary Meltzer

Chief, Environmental Law Division
New York City Law Department
100 Church Street

New York, NY 10007

Tel: (212) 356-2070

Email: hmeltzer@law.nyc.gov
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